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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  1979

Joseph Re iss
1237 E.  23rd  St .
Brooklyn, NY 11203

D e a r  M r .  R e i s s :

P1ease take not ice of the Decision of the State Tax Comnission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerni-ng the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Harold Deitchman
6 0  E .  4 2 n d  S t .
New York, NY 10017
Taxing Bureau's Representat ive



STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Joseph Re iss

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1970.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  7979, he served the within not ice of Decision by cert i f ied

mai l  upon Joseph Reiss, the pet i t ioner in the within proceeding, by enclosing a

Lrue copy thereof in a securely sealed postpaid vrrapper addressed as fol lows:

Joseph Reiss
1237  E .  23 rd  S t .
Brooklyn,  NY 11203

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

(
Sworn to

9th day

before me this

o f  October ,  1979

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

/



STATE OF NELI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Joseph Re iss

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Year  1970.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  1979, he served the within not ice of Decision by cert i f ied

mai l-  upon Harold Deitchman the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Harold Deitchman
60  E .  42nd  S t .
New York,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive

Sworn to

9th day

before me

of  October ,



STNTE OF NEIV YORK

STAtrE TA)( CCb,I{ISSICNI

In ttte l4atter of the Petition

of

JOSEPH REISS

for Redetennlnation of a Deficiencry or
for Refi.rrd of Personal fnccme Tax r:nder
Article 22 of the Tax lar,v for the Year
L970.

DECISIO}I

Petitioner, Joseph Reiss (nornr deceased), 1237 East 23rd Street,

Brookl1m, Nerar York II203t filed a petition for redetermination of a

deficienqg or for refi.md of personal incrcne tax rarder Article 22 of

the Ta< Law for the year 1970 (Fi1e No. L4024).

A srnall clajrns hearing was held before Rcbert, F. I'Ir:lligan'

Hearing Officer, at ttre offices of the State Ta< Ccnmission, T\,vo

I{crld Trade Center, New York, Iitrsr,r York, on Augr.r.st 22, 1978 at 10:45

A.Irt. Petitioner appeared kryr llarold Deitctrrwr, CPA. Ttre Incone Tax

Bureau appeared by Peter Crotty, Esq. (Sanuel Freund, Esq., of

cowrsel).

ISSUES

I. !ftrether anpunts paid to petitioner [nrrsrEnt to a crcnsulting

agreenEnt constituted ordinaqr inccne or capital gain inone.

II. Whetlrer the Incqre Tax Br:reau properly adju.sted the contri-

butions clained on petitioner's 1970 incrcrre ta< return.
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FINDINCS OF FASI

t. Petitioner, Joseph Reiss, filed a resident Nevtr York State

conbined inccne tar return for 1970 wittr his wife, I{iriam Reiss.

2. On l{arch 25, L974, ttre fncqre Ta< Br:reau issued a Notie

of Deficienqg against Joseph Reiss, based on an audit of his return.

Said audit resulted in tIE inclusion (as ordinaqt incone) of a

trnrtion of inccne wtricfi had been retrnrted by him as a capital gain.

It also resulted in the reduction of clained charitable ontributions

to the arncrxrt for wtrictr substarrbiation had been sr:brnitted. The

Notice of Deficienqr also included ottrcr adjustnents wtlich r,vere not

contested by petitioner and are not at issue here.

3. Petitiorer's representative contended that petitiorrer trad

properly retrnrted tlre gain on tlre sale of stod< in a oorporation as

a capital gain, and that, no ;nrtion of aror.:nts receirrcd onstituted

ordinarlz incqre. Itre also oontended ttrat ontributions slpu]-d. be

allowed as clajned on trntitionerr s return, since nost of the total

arnrunt clairred had been sulcstantiated.

4. Petitioner, Joseph Reiss, and Aft.tnrr Ducas \,vere cr^Iners of

Osher & Reiss, Inc. ("O & R") and Oroo OiI Burner Co., Inc. ' tl^D

s engaged j-r: the retail oil distribution business. l4r.

Reiss had been in the oil business for approximately 35 years.

D-rring 1970 negotiations took place for the sale of tlre stock of the

t\rc corporations.
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5. O: August 6, L970, l{r. Reiss ard I4r. Dtrcas signed an

agn:eenent transferring their capital stock in O & R to llalber F\:eI

Corp. ("ltralber") in return for a consideration of $5001000.00. The

crcnsideration consisted of ckrecks totatling $7I,428.57 and pronissory

notes totalling $428,57L.43. The agareerent stated i.:: part that "I\&f,

trrcrtion of the $500,000.00 palznent herer.mder is being paid i.n onsider-

ation of arry covienant not to congEte. "

6. In connection wittr this agreenent, pefitioner also entered

into a crcnsulting agree$ert wittr Nassau Reliance Frcl Corp. ("Nassau").

ffiis agreenerrt provided *rat I4r. Reiss r,vould perform consulting

senzices for the period of the agreerent, i.e., 7 years. The agl:eelTent

also contained a crcvenant not to ccnpete for the period of the agreellent,

p}-rs 3 years. Under the terms of the agreelrent, 1,4r. Reiss was to

receive $21675.00 per nonth for 84 nonttrs. In the e\rent of tris deattt

or disability, the paynents r,riere to continue until all 84 trnlznents

were nade. The trnlznerrts were nnde to l4r. Reiss durjng his lifetirre.

After his deattr in L977, the final nonttrly palznents r,'ere nrade to his

estate.

7. Petitioner never perforned arry consulting senzices for

Nassau. Petitioner's representatirze claired ttrat Nassau never intended

that, petitioner perfonn arry of said senrices. Said represerrtatirre

fr"rther clairred that the so-called crcnsulting agreenEnt was really a

sham and tknt the palznents nrade tkrereunder r,rere actually for the

purctnse of stock.
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8. In the sale of O & R, gnLitioner and I'Ir. Drcas \^rere repre-

sented by a large and well-kncnn Ner,v York City 1aw firm.

9. Or October 29t 1970, Tota1 Resources, Inc. acquired ltalber

and assr-ured all of Halberrs obligations arising fron the sale of

O & R to Ha1ber. Petitioner's represerrtatirre sr-rbrnitted a letter fron

Tot-al Resouroes, Inc., stating that it paid petitioner a nonthly sr-rn

of $2,675.00, and that said palznents r,ere shcnin as reductions of

notes due to him and were never dedr:sted bV ttre crcrporation as an

elq)ense.

10. Petitioner reported total incqre of $107,081.28 for the

year at issue. IIe clained $9,149.50 in cfnritable deductions. On

audit, he was allcrned $81357.00 of said charitable dedtrctions, ttre

anprxrt for wtrictr he had provided docunentarT sulcstarrtion. Testfurony

at the hearing sulcstantiated tte additional contributions.

CO}C1jUSICNS OF LAIV

A. That the anounts paid to trntitj-oner by Nassau Reliance Fr:el

Cory. did not constitute trnynent for ttre stock of Osher & Reiss,

Inc., but rather ririere for consulting senrices and for a orrenant not

to ccnpete. Accordingly, said palznents aonstitute ordinarlt incore

and not capital gain inaore.

B. ttrat petitioner is entitled to a deduction for charitable

contributions of $9, 149. 50.
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C. Ihat the petition of .foseph Reiss is granted to tlp e><tent

indicated in Conclusion of T,aw ttStr; ttrat ttre No'tice of Deficienqg

issued March 25, 1974 is to be rcdified accordingly; and that, o<cept

as so nodified, tlre deficienc.y is in all other respects sustained.

DF(IED: Albany, Nesal York

ocr I p79
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  9 ,  1979

Joseph Re iss
7237 E.  23rd  St .
Brooklyn, NY 11203

D e a r  M r .  R e i s s :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at Lhe administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Harold Deitchman
6 0  E .  4 2 n d  S t .
New York ,  NY 10017
Taxing Bureau's Representat ive
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sm[E TN( CCS&IISSTCN

Irn the }4atter of tte ktition

of

.ItriEPTT REISS

for Hetenfiina.Licr of a Deflci.enqi, c
fc refrmd of Pemral Insrc Ib( under
Article 22 of the Ta>< Irilrt for ttp Year
L970.

DMIgrcN

Fetitiqrer, ilosegih htss (rsp deeaeecl) , 1237 East 23ril Street'

Batcicllm, lbty Yorlr 11.203r filed a pertttior for redeterminatl,sr of a

Aefi.sle$cy or for refurd of pelsqral ix€re tA:( uder Article 22 of

the Til( Lan for tne lear 1970 (rtte }lc. 14024).

A srnail. cl-atruE frearl-ng r*as held before Robs-t F. t{tlllgan,

Uearing Offier, at the off,i.eg of tlp State Tan< Ccnnuiselct, ltm

I$rld Trale Cent6rr, hblt Xodr, Di&er Yqrk, sr AJgtrEt ?2, 1978 at 10:45

A.M. Fetili.srer ag4narba by, Ilarcld pettcftrer? CPA. ltrre lrme Tax

hrreau apgearea by geter ffif]r Eeq, (SaIrFl Ebnd, S., of '

omsel).

ISSIES

I. litetfer ilrEnrrts pai.d to pettttcnr prsuant b a manlttrry

qtrcerent onstitrrbd orrili-nar1z tnacrre c capital gnin lnme'

II. I{hether t}re lrrsre Tax Blsau pryerfy adjusted t}re qrtri-

bnrtisrs claixed or lntiticnerrs 1970 insrc ta:< tetulrr.



-2-

an@nGs oF FncT

l. Fetiti.qnrr ,hE€Fh &lser flt€d a resldent bbr Yoelc State

oqrbined infirg talr r&tro for 19?0 trith his wife, nirtgn neiss.

2. Ol !44rch 25, 1974, the Inocne Tars hrrean isstrd a l@.i€

of Deficleur:r agairst, JTqt &fus, basd m an audit of hle tr€rtlrn.

sajd auttt, resulted in the inclrstcr (ae omfinarry irsm) of a

porticrr of irsre vrhich hd b€€n rcport€d by hfrn aa a cagrital gafui.

Ig atso rssult€d in tln reahrctinn of cl*uined ctrarttable ortr:tnrtflu

to the drEnrrt fon *ri.ctr $&etanLiatim had been $*mttt€d. trE

lbtlae of Deficienqr aLso inclLrled other adjustnrerrts *1$ rcre rpt:

srteeted by peLfts,qnr and are rpt at Lssrr hre.

3. Feticicrerta lrErreserrtatJ've srtendd that petiticrpr had

Brcq.r1y reeortea $te gain qr tle sale of stod( ln a qtu:atLcn as

a c4rital gr&in, ard that rn gnrtian of anrrunts reeiried qrsaibrted

ortinary lnccnre, lle also qrtendd that, srtrihrtlsr.s elurld be

aLLcirad as claiued qr petitismrt s lefirsn, sinm rpet of t}le btal

ancunt, c.lairrod had been suHantlated.

4. petitioerr Joeefifr &iss, arul Arthr Drcas rere crmers of

osher & &iss, Inc. {t'O & l{t) atd Orco OlJ. &ser 6., Inc', ttilc

@rporatilme enmEea in t}E rctail oil diatritrrtlst busirese' !&.

hiss hd bqr in the oll hrslngs for appodnately 35 ]oars.

nrirq 1970 negottatiqrs tock plae fc the sal.e of the stoctc of ttre

triO OrSnratJ.crs.
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*a -- owl Mr^

5. Gr Argust 6' l9?0' l{r' kiss afil I'{r' npas slged at

aseg[Er'ltJtrlsfarrtJqtt'etraaPitalstocklno&Rblralberl\F].

&rtrr. (,,Italber') tn rdurn for a rynsrraenatiql 
of $500'000'00' rhe

gdlst.&mtjtr tglsj .g.tedofdredrstotarunq9?1'428.57dl lpm&saory:

rptmto'tau. jng$428'5?1.43.*"ry.Etata.t inpartthat ' ' }rD

poruian of th g500.000.00 pqilrEnt 
ry 

is being paid rn cr.srdir-

ati.or of any *"*t*t rPt' to ccnPete'n'

, 6. rn *.rr€',r*., wtt1. t5is aglrcercnt, p"trtut" also €otercd

l-nb a cdlsttlti$g ryf€4tsrt' wlth ltaFsau 
ryry 

nd AoL?- 
. 
fry"*o"''

. lt l|t isagegrprrtprcvft4that}8.neies$mlldr9r:rmgrslfltixg

ar€o ffi,rtained a 6\,srant rBt, to gry"*. for tte perroa oJ t'e ryaneertr

p Iw3}Ear9. l 'nder thet€ ! i lE lo f t le ry1Ft ! . ry*1 , 'a6b

i t-o"i* $21675'00 Per ryreh fc 84 stthe' rn 9G ryt 
of trts deatlr

or&tsabiil lW,trrepa:rrentsteretod'tjJnFrrrtj lall84eE'"E.':

aftertris&atJllnU}?Tltheftna}rrgrtrrryBry[erltsrmrem&bldg

ggtate.

T.Fetttl,oenrg'grperfo0rrEdgrvgrsltltrJ'qgrtrtgfior
I that Nassau rgwr Jr*ertr

llasgau. petttt'crerrs re[tr€sentative cfatsg-

of eaid Fenrj6' SaJd lNeFffientauil'B
$tat Setitfmer Perforln arry/

'caffea grsuftfulg agreerrent luas zeally a
furtter daJrca tjrat tb sc

. - _^:^ &ln^srrialafr IrEIre C!SErU..r1 r-

ghgnandtrrauthapa}ffiltsrrndetrremlertere*|eral.lyfctJte

Errc$ase sf etocl('
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8. In t&e sale of O & Rr pd,ftt.gter and Dtr. n.ms were EprF

ry* 
bry a lary ard rpll-tnsn t{s York CXty l.af, fim" 

'

9. Cr Oc'ESeul 29. !g70, Tota.l &sqr€sr llnc. aqrt'rea Haber

and assurcd aLL of Halberr s Sllgnt{ora arfsjrg fsn tln eale of

O e R to Ha1ber. getitLsrsrs tqresentati\D tet$d a letts fircsr

lbtal naEcnres;. Inc.; -t"ttttg that lt PaLd pe[i$arnr a rurlhly sm

of $21675.00, srd that said paytrentg rcrc stffn ae t€&rctl.gls of

rrt€s &E to him and Fr€ rEletr dedsted by ttto orpon:attsr as al

e)sHlste.

L0. rrryctea btal in€IB of $1O7,081.28 for tlE

year at issr3, b clalmil $91149.50 ln ctradtele &dl5[i.stg.. cI

ardLt, he uas alt"crred $81357.00 of sai.d charitabl€ dedtrtl.grs' UF

anount fon wlrictr le bad puqdnaa Omlsrtary an$stantlcn. $estJ.nony

at the tpartrg Eubstmtl"atedt the addltisral sttrLbutlcra.

@lwuslcNs oF rew

A. ghat tJE qqlnts paid to pdf$.ornr by Nasean etl.ars n=l

Cor?. dtrl rne srslitrrte pqlfrcnt for the'etock of Ostnr & hiss,

Inc., txrt ratf;r rpre for oqrsrltJlq 
ry 

atd fu a cvenant rpt

to oenpete. AomrilLngilyr sald pqjtrstts Wtft{n otlnar:f ry

ad rnt, capttal gain i.rwe.

B. that petitlorcr ie q&itled b a declr-rstisr for charltabf.e

sltrltnrLlsrs of, $91149.50.
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C. fhat ttn pedti€rr of Joseph hlEs ls ganted to ttre eo<Hrt,

l^rdl"cated t.rr Conclustcn of La "Btr 3 tJrat t}p t{ot,fe o,f nefjclencfz

lssrd Marh 25, L974 b b bo rFdllfl"edl amrC&fy; ard tfat, gDept

as so rodifl€d, tle defici,ercy is In arr otlpr Espets sustalrsd.

BllEDr ALbarryr, !b^r YG*,

ocT I1979 I




