
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

P e t e r  S .

the Pet i t ion

Anne L. Prescott

AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  1971 & 1972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Departnent of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Peter S. & Anne l .  Prescott ,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Peter S. & Anne L. Prescott
81  Bened ic t  H i l l  Rd.
New Canaan, CT 06840

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the a, i ldress set forth on said wrapper

pet i t ioner .

for this

o f

o f

&

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

s*o,n/!
,*.(""rf r r979 .



STATE OF NEI^/ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Peter S. & Anne L. Prescott

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Years  1971 & L972.

AFFIDAVIT OF MAII,ING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that.  on the

29th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Aaron Kozak the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr. Aaron Kozak
Kozak, Schwartz & Co.
30  E .  42nd  S t .
Nevr York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the petit ioner herein and that the address seL forth on said wrapper is the last

known address of the representative of the petit ioner.

befo me thls



JAMES H. TULLY JR., PRESIDENT
I"IIITON KOERNER
THOMAS H. IYNCH

JOHN J. SOTIECITO
DIRECTOR

Telephone: (518) 457-7723

September 28, 7979

Peter  S .  &  Anne l .  Prescot t
81  Bened ic t  H i l l  Rd.
New Canaan, CT 06840

Dear  I I r .  &  Mrs .  Prescot t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not i .ce.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York L2227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

S incere ly ,

Pet i t ioner I  s Representat ive
Aaron Kozak
Kozak, Schwartz & Co.
3 0  E .  4 2 n d  S t .
New York, NY 10017
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

PETER S.  PRESCOTT
and

ANNE L. PRESCOTT

for  Redeterminat ion of  a  Def ic iencv or  for
Refund of Personal Income Tax unde? Art icle
22  o f  t he  Tax  Law fo r  rhe  Years  L97L  and  L972 .

DECIS ION

Pe t i t i one rs ,  Pe te r  S .  P resco t t  and  Anne  L .  P rescoL t ,  8 l

Bened ic t  H i l t  Road ,  New canaan ,  connec t i cu t  06840 ,  f i l ed  a  pe t i -

t ion for  redeterminat ion of  a  def ic iency or  for  re fund of  personal

income tax under  Ar t ic le  22 of  the Tax Law for  the years L97L and

L972  (F i l e  No .  L46a7 ) .

A smal l  c la ims hear ing was held before Wi l l iam Valcarcel ,

Hear ing  O f f i ce r ,  & t  t he  o f f i ces  o f  t he  s ta te  Tax  commiss ion ,  Two

wor ld  T rade  cen te r ,  New York ,  New York ,  oo  Ju l y  6 ,  1977  a t  9 :15  A .M.

Petit ioners appeared by Aaron Kozak, CpA. The rncome Tax Bureau

appea red  by  Pe te r  c ro t t y ,  Esq .  (w i l r i am  Fox ,  Esq . ,  o f  counse l ) .

ISSUE

Whethe r  pe t i t i one r  Pe te r  S .  P resco t t  p rope r l y  a l l oca ted  h i s

income based on days worked wi th in  and wi thout  New york s tate.

FINDINGS OF FACT

1 .  Pe t i t i one rs ,  Pe te r  s .  P resco t t  and  Anna  L .  p resco t t ,

f i led New York State income tax nonres ident  re turns for  L97L and
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L972 ,  whereon  they  a l l oca ted  the i r  respec t i ve  sa la ry  i ncome,  based

on the number of days worked within and without New York State.

2.  On audi t ,  the Income Tax Bureau issued.  two not ices of

def ic iency dated February 24,  L976,  whereby the sa lary  income of

both pet i t ioners was held fu l ly  taxable,  or  the grounds that  days

worked at  the i r  home in  Connect icut  d id  not  const i tu te a proper

bas i s  fo r  a l l oca t i ng  i ncome.

3.  Pet i t ioners conceded that  the repor ted sa lary  income of

pe t i t i one r  Anne  L .  P resco t t  i n  t he  amoun t  o f  $11 ,350 .00  fo r  L97L

and f lL2,324.98 for  L972 was fu l ly  taxable to  New York State,  wi thout

the appl icat ion of  an a l locat ion formula.

4 .  Pe t i t i one r  Pe te r  S .  P resco t t  (a  wr i t e r )  was  re ta ined  by

Newsweek,  Inc.  as a book cr i t ic .  Newsweek,  Inc.  is  a  New York

corporation with off ices at 444 l{adison Avenue, New York, New York.

5.  Newsweek,  Inc.  issued "Wi thhold ing Tax Statements"  which

indicated that  wages were paid to  Peter  S.  Prescot t  in  the sum of

$24 ,9L6  . 26  f o r  L97L  and  $26  , 435  . 27  f o r  1972 .

6 .  Newsweek ,  I nc .  d id  no t  p rov ide  Mr .  P resco t t  w i th  o f f i ce

fac i l i t i es  o r  sec re ta r i a l  se rv i ces .  They  d id  no t  requ i re  pe t i t i one r

to repor t  to  or  per form serv ices at  the i r  o f f ices in  New York Ci ty .

7 .  Pet i t ioner  Peter  S.  Prescot t  mainta ined an of f ice and a

l ibrary at  h is  horne in  New Canaan,  Connect icut .  Pet i t ioner 's  home

l ibrary conta ined a very la : :ge number of  books and research mater ia ls

which were ut i l ized in  h is  act iv i t ies as a book cr i t ic ,  author ,

lecturer ,  and contr ibutor  o f  major  ar t ic les to  var ious newspapers

and magazines.
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8.  The income der ived f rom pet i t ioner 's  act iv i t ies as an

author ,  lecturer ,  and ar t ic le  contr ibutor  were repor ted as business

income f rom a so le propr ie torsh ip conduct ing business in  Connect icut .

This business income was not reported as taxable income for New York

S ta te  tax  pu rposes  and  as  such ,  i s  no t  a t  i ssue .

9 .  Dur ing  L97L  and  L972 ,  pe t i t i one r  Pe te r  S .  P resco t t  spen t

t ime in  New York for  bus iness appointments,  research,  d iscuss ions

and lunches wi th  h is  ed i tors  at  Newsweek,  Inc. ,  and for  v is i t ing

l ibrar ies and at tending lectures;  however ,  he contended that  he d id

not  consider  th is  to  be t ime worked on behal f  o f  Newsweek,  Inc.  At

the hear ing,  pet i t ioner  test i f ied Lhat  Newsweek,  Inc.  had a book

department in New York where he could and did go from time to t ime

to  " cha t "  w i th  h i s  Lwo  ass i s tan ts .

10. Although petit ioner came into New York for the above-

ment ioned purposes,  he contended that  a l l  h is  act iv i t ies as a book

cr i t ic  were per formed at  h is  home in  Connect icut .  The acts  of

choosing a book,  reading i t ,  and then wr i t ing the ar t ic le  about  i t

for  Newsweek,  Inc.  were per formed at  pet i t ioner 's  d iscret ion wi th in

the pr ivacy of  h is  home.

11 .  Mr .  P resco t t  con tended  tha t  t he  p repa reT  o f  h i s  t ax

returns,  a  publ ic  accountant  cer t i f ied in  the State of  Connect icut ,

e r roneous ly  a l l oca ted  h i s  w i fe ' s  sa la ry  based  on  days  worked  w i th in

and wi thout  New York State.  Said accountant  a lso erroneously

a l l oca ted  Pe te r  P resco t t r s  i ncome by  assuming  tha t  t he  days  spen t

in  New York were for  the oer formance of  serv ices as a book cr i t ic .
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CONCLUSIONS OF LAW

A.  Tha t  pe t i t i one r  Pe te r  S .  P resco t t  pe r fo rmed  se rv i ces  fo r

his employer Newsweek, Inc. within New York State during 797L and

L972;  that  the days Peter  S.  Prescot t  worked at  h is  home in

Connect icut  for  Newsweek,  Inc.  dur ing the years at  issue were worked

there by reason of his o\^7Tr convenience, and not for the convenience

and  necess i t y  o f  Newsweek ,  I nc .

B .  Tha t  t he  sa la ry  pa id  to  Pe te r  S .  P resco t t  by  Newsweek ,  I nc .

during the years at issue is income from New York sources, within

the meaning and in tent  o f  sect ion 632(b)  of  the Tax Law;  therefore,

i t  is  not  subj  ect  to  a l locat ion to  sources wi th in  and wi thout  the

S ta te .

C .  Tha t  t he  pe t i t i on  o f  Pe te r  S .  P resco t t  and  Anne  L .

Prescot t  is  denied and the not ices of  def ic iency issued February 24,

L976 are susta i -ned.

DATED: Albany, New York

$EP 2 B le79
COMMISSION


