
STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Matter of the petit.ion

o f

Walter Pozen

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Article 22 of the Tax Law

AFFIDAVIT OF MAIIING

for the Years 1969 1970 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of 0ctober,  1979, he served the within not ice of Decision by cert i f ied
mai l  upon Bernard E. Brandes the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows:

Mr. Bernard E. Brandes
Stroock & Stroock & Lavan
61 Broadway
New York, NY 10006

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative 
"t T 

pe1ui-fner,,'

t i  /
sworn ro before me this 

t L / ,r' __
19th  day  o f  October ,  7g7g.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  19 ,  1979

I'lalter Pozen
1 1 0 0  C o n n e c t i c u t  A v e . ,  N . W .
Washington, D. C. 2AC36

Dear  Mr .  Pozen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A lbany ,  New York  12?27
Phone # (518) 457-6240

Very truly yours,

STATB TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Bernard E. Brandes
Stroock & Stroock & Lavan
61 Broadway
New York, NY 10006
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f ' t he  Pe t i t i on

of

WALTER POZEN

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under
Ar t ic le  22 of  the Tax Law for  the Years
L969  and  L970 .

DECISION

trr ia l ter  Pozen,  c /o Stroock & Stroock & Lavan,  1100 Connect icut

Avenue ,  N .W. ,  Wash ing ton ,  D .C .  20036 ,  f i l ed  a  pe t i t i on  fo r  rede te r -

mination of a deficiency or for refund of personal income tax

under  Ar t ic le  22 of  the Tax Law for  the years 1969 and L970 (F i le

No.  r4009)  .

A formal  hear ing was held before Solomon Sies,  Hear ing Of f icer ,

a t  the of f ices of  the State Tax Commiss ion,  Two Wor ld Trade Center ,

New York ,  New York ,  oD  Oc tobe r  20 ,  L977  a t  10 :45  A .M.  Pe t i t i one r

appeared by Stroock & Stroock & Lavan,  Esqs.  (Mark A.  Levy,  Esq.

and  Joseph  L .  Fo rs tad t ,  Esq . ,  o f  counse l ) .  The  Income Tax  Bureau

appeared  by  Pe te r  C ro t t y ,  Esq .  (A lexander  We iss ,  Esq . ,  o f  counse l ) .

ISSI]ES

I .

York law

I I .

years in

New York

Whether  pet i t ioner  was a nonres ident  par tner  in  a New

f i rm dur ing the years in  issue.

Whether certain income received by petit ioner during the

issue const i tu ted a d is t r ibut ive share of  income f rom a

par tne rsh ip .



I I I .  Whether  cer ta in

res iden t ,  i s  a t t r i bu tab le

income tax.

-2

income received by

to New York sources

pe t i t i one r ,  a  non -

subj  ect  to  personal

FINDINGS OF TACT

l .  0n January 26,  L976,  the Income Tax Bureau issued a

statement  of  Audi t  changes against  pet i t ioner ,  Wal ter  Pozet t ,

imposing personal income tax for L969 and 1970. This was done on

the grounds that he was a partner in the New York 1aw firm of

stroock & stroock & Lavan. Accordingly, the rncome Tax Bureau

issued  a  No t i ce  o f  De f i c i ency  to  h im  fo r  $L3 ,620 .77  ,  p lus  pena l t y

o f  $6 ,469 .86  and  i n te res t  o f  $4 ,245 .02 ,  f o r  a  t o ta l  o f  924 ,335 .65 .

2 .  P r io r  t o  L967 ,  pe t i t i one r  was  (and  s t i l l  i s )  a  res iden t

of  washington,  D.c.  He has never  been a New York res ident ,  or  a

member of the New York Bar. Since L966 petit ioner has been (and

s t i l l  i s )  a  member  o f  t he  Bar  o f  wash ing ton ,  D .c . ,  and  i s  engaged

in the pract ice of  law there.

3.  0n Ju ly  25,  L967,  pet i t ioner  entered in to an agreement

wi th  the f i rm of  St roock & Stroock & Lavan,  ef fect ive September 1,

L967,  which prov ided that  he was to  be "admi t ted to  par tnership

of  the f i rm;  "  that  pet i t ioner  "shal l  have no in terest  or  par t ic i -

pation in any f inancial or other operations of the f irm except

those carr ied on by and through the washington,  D.c. ,  o f f ice of  the

f i rm."  Under  the terms of  the agreement ,  pet i t ioner  was ent i t led

to  be  compensa ted  a t  t he  ra te  o f  $50 ,000 .00  pe r  yea r ,  payab le  i n

equal  month ly  insta l lments.  In  addi t ion,  i f  the net  income of  the
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Wash ing ton ,  D .C . ,  o f f i ce  exceeded  $75 ,000 .00 ,  pe t i t i one r  was

ent i t led to  receive 50% of  such excess.

4.  The agreement  a lso prov ided that  pet i t ioner  was not  to

teceive any percentage in terest  or  prof i t  par t ic ipat ion of  any

kind whatsoever in the New York operations of the f irm of Stroock

& Stroock & Lavan. He was not required to bear any share of the

losses of  the f i rm,  whether  at t r ibutable to  the New York opera-

t i ons  o r  t o  t he  Wash ing ton ,  D .C . ,  o f f i ce .

5. Pursuant to the terms of the above-mentioned agreement,

petit ioner had no right to part icipate in the management or

contro l  o f  the f i rm.  He d id not  par t ic ipate wi th  the par tners of

Lhe f i rm in  set t ing pol icy ,  nor  was he consul ted as to  the

general management of the f irm.

6.  The pet i t ioner  or ig ina l ly  made a capi ta l  contr ibut ion

of  $5,000.00 which was subsequent ly  re turned to  h im.  The f i rm

paid al l  of the expenses for furnishing and equipping the

Wash ing ton ,  D .C . ,  o f f i ce .

7. The partnership return of Stroock & Stroock & Lavan

indicated payment  to  pet i t ioner ,  Wal ter  Pozen,  as being sa lary ,

rather  than as a d is t r ibut ion of  income.  I t  a lso ind icated that

pet i t ioner  rnras a "Washington,  D.C. ,  par tner  shar ing Washington,

D .C . ,  o f f i ce  p ro f i t s  on l y . "

8.  On h is  Federa l  income tax returns,  pet i t ioner  computed

socia l  secur i ty  se l f -employment  tax on the compensat ion received

from Stroock & Stroock & Lavan.
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CONCLUSTONS OF LAW

A. That  dur ing the years in  issue,  pet i t ioner  was not ,  in

fact, a partner in the New York partnership of Stroock & Stroock

& Lavan.

B. That the compensation received by petit ioner during the

years in  issue d id not  const i tu te a d is t r ibut ive share of  par tner-

ship income received from the New York partnership of Stroock &

Stroock & Lavan,  wi th in  the in tent  and meaning of  sect ion 637(a)

of the Tax Law.

c.  That  the compensat ion received by pet i t ioner ,  wal ter

Pozen', during the years in issue was not derived from or connected

with New York sources within the intent and meaning of section

632(a)  (1)  o f  the Tax Law;  therefore,  sa id compensat ion was not

subject  to  New York State personal  income tax.

D.  That  the Not ice of  Def ic iency is  er roneous and is

hereby cancel led.

DATED: Albany, New York

ocT 1 I t979

hn"fJa'. \Gril



It:l f\ler,vYork State DepantmenG of

f|ffi TAXATIoNanCFINANGE
l l lu rAX APPEALS BUREAU

r o . .  .  F .au l .  Cobu rn

P lease  f i l e .
WALTER POZEN

November 2T '

Rema i f ed :  L I / 27  / 79

Be t t e r  add ress .

r9T 9

M-7s (s/76) From Rober t  F .  Mu l l i gon
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

WALTER, POZEN
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

nc*wrqe*xmgfxx)tqgHexfltlalgxx$FxJp)cxa Re f und
of Pergonal. Income
Taxelunder  Ar t i_c leQ).  ZZ .  o f  the
rax fiw for rhe veat'('s') f,fx$****($
1959 en& 1970

Sta te  o f  New York
County of  Albany

AFFIDAVIT OF },IAILING

Jean Schultz ,  being duly sworn, deposes and says that,

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  2761 day  o f  NOVembef  ,  L979,  she served the  w i th in

Nottce of Decleton by (cert i f ied) mai l  upon Walter Pozen

(**q5efn*}1f*Xlxg$) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s :

Walten Pozen, 1150 17 St.  r  NW, Wash!.ngtonr DC

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta t , e  o f  New yo rk .

That deponent further says that the said addressee is rhe fft11fgtr1tfi l tf iGx

***F**  pet i t ioner  here in and that  the address set  for th on said \4rrapper is  the

last known address of the (f*f**9ff**k!t*X**:ekU9| peririoner.

Sworn to before me th is

27t:n daY of Novemben

rA-3 (2/76)

,  L97g




