
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Sam Panebianco

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1973.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Sam Panebianco, the pet i t ioner in the within proceeding, bV

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Sam Panebianco
RD #2, Chestnut Ridge Rd.
Chittenango, NY 13037

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed lyrapper

exclusive care and custody

of New York.

addressee is the pet i- t ioner

is the last known address

r n a

of the

herein

of the

Sworn
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Personal fncome Tax

under Art ic le 22 of the Tax law

for  the  Year  1973.

AFFIDAV]T OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Kevin Fahey the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid l rrapper addressed as fol lows:

Mr. Kevin Fahey
Coopers & Lybrand
One Lincoln Center
Syracuse, NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.
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STATE OF NEIY YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAITES H. TULTY JR., PRESIDENT

MITTON KOERIIER
THOI{AS H. TYNCH

JOIIN J. SOTTECITO
DIRECTOR

Telephone: (518) 457-1723

September 28, L979

Sam Panebianco
RD ll2, Chestnut Ridge Rd.
Chit tenango, NY 13037

Dear Hr.  Panebianco:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice l,aws and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Sincere ly ,

Yfln4Z[7zz*'n7-^

Peti t ioner '  s Representat ive
Kevin Fahey
Coopers & Lybrand
One Lincoln Center
Syracuse, lfY 132A2
Taxing Bureau's Representat ive



STAffE OF NEW YORK

STASE TA>( CCI,]MISSICN

In ttre ltlatter of tlre Petition

of

SAM PAI{EBISNCO

for Redeterrnination of a Deficienqg or
for Refi:nd of Personal Inccne Ta< under
Article 22 of the Tar Law for ttre Year
L973.

DECISICDI

Petitioner, Sam Panebianco, R.D. #2, Chittsrango, Neur York 13037, filed a

petition for revision of a deterrnination or for refirnd of personal incrcrne ta<

urrder Article 22 of tLre Ta< Iaw for the year 1973 (ri1e no. L2298).

A fornral hearing was held before Julius Bran:n, Ilearing Officer, at the

offices of thre State Ta< Ccrnnission, 33 East Washington Street, SFacuse, Nen^r

York, on,July 20, L977 at 2245 P.M. Petitioner aSpeared tpz Coopers & Lybrand,

CPA's, (IGvin Fahey, Esq., of corxrsel). Tlre Inccne Tax Br:reau appea-red Lryz Peter

Crotty, Esq. (Alo<ander lEiss, Esq., of crn-rrsel) .

lrltrettrer petitioner properly deducted a farm loss for L973.

FIND]NC.S OF FACT

1. Petitioner, Sam Panebianco, and lda Panebianco, his wife, tinely filed

a New York State c€nbined incrcne ta< resident return for L973, on viLrich petitioner

deducted a farm loss of $49,611.98.

2. O:,Jrme 30t L975, ttre Incrcne Ta< Br::reau issr.rcd a Notice of Deficienqg

and an explanatory Statenent of Audit Changes to petitioner, \,\trich disallovled

$48,171.00 clained as ordinarl'farm ocpenses and treated saIIE as part of his

i-nventory. Ttris chrange resulted in an adjustment increasing petitionerrs taxable

incrcne by $48,171.00.
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3. Petitioner, Sam Panebianco, was a Snrtner wittr his brotlrer in the operation

of a Sntato farm. During 1973 the partners decided to dissolve the partnership

and terrninate parEnership activities as of Decernber 31, 1973. Ttre partners

agreed that petitioner would purctrase his brotlrerf s jnterest. As a crrndition of

sale, all potato stoclcs were to be sold by Decenrber 3L, L973 and tlre proceeds

credited to ttre parbnership. rn addition, petitioner was forbidden to be actively

involved in ttre operaticr of a farm as a sole proprietor prior to Deconber 31,

L973.

4. In order to take advantage of lorlrer prices during Decsnber of 1973,

petitioner purctrased seed trrctatoes wittr Lr:is oun fi:nds at a cost of $29,400.00, as

well as potato stock for resale at a cost of $18r77L.7I. These purchases r^rere

rnade prirnarily in anticipation of and pretrnration for his activities as a sole

proprietor in tlre operation of the potato fa:rn cqnrencing Januaqr L, L974.

5. The partners, raihr-iIe operating tlre farm as a partnersHp, and petitioner,

while operating it as a sole proprietorship, utilized ttre castr basis of acocr:ntilg

and filed ta< returns on a calendar year basis. It was also ttre crcnsistent

practie of bottr ttre partnership and petitioner to purchase seed and stock potatoes

for use in ttre following calendar year, and to deduct tfie ost il ttre year of

palzment.

6. Petitionerrs distributive share of partnership incrcne was $33,462.96 in

f:97I, $L3,762.3I in L972 ard$77,895.69 jn 1973. Ttre large i::crease in 1973 was

due to the sale of all partnersh;ip crops (prior to Decenrber 31, 1973), @etlrer

wittr the trnrtnership's failure to cantinre its norrnal practice of purchasing seed

lntatoes and trrctato stock at the end of ttre calendar year.

7. Ihe Inccne Tar Bureau contended ttnt the g48rl7l.00 deduction at issue

created a distortj-on of inmre for 1973. Petitioner refuted ttris contention by

arguing ttrat tkre net difference betr^reen ttre partnership inccne of $77,895.69 and

the farm loss of $49,511.98 was a profit of $29,283.7L, vftich was consistsrt w'ittr

partnership inccne retrnrted in prior years.
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ccNcruslchrs oF rAtd

A. Itrat petitioner, Sam Panebianco, was actively engaged without inter-

ruption, in ttre busjness of farming for profit, regardless of vitrettrer his acEivities

were perforned as a partner or as a sole proprietor. The grrchase of seed Sntatoes

arrd trntato stocl< during Decenrber of L973 constituted an ordinarlr and necessarlz

o$)ense incr:rred in carrying on his business, wtrich did not create a rnaterial

distortion of inccme; as such, it is a deduction allorpable under section 162(a)

of ttre lnternal Revenue Code, Treas. Reg. section I.L62-L2 and ArEicLe 22 of ttte

Tac Law.

B. Ttrat the petition of Sam Panebianco is granted and ttre Notioe of oefici-

enc.y issued on June 30, 1975 for L973 is cancelled.

DAIED: Albarry, New York

sEP 2 I 1e79


