
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

John W. & Maureen B. Noaks

AFFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of L]rre

fo r  the  Year  1973.

Defic iency or a Revision

Refund of

Tax Law

State of New York

CounLy of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he'  served the within not ice of Decision by

cert i f ied mai l  upon John W. & Maureen B. Noaks, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

John W. & Maureen B. Noaks
La Toree de LLinas
Mal lo rca ,  Spa in

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

e th is



JAMES H. TUttY JR., PRESIDENT
MITTON KOERNER
THOMAS H. IYNCH

JOHN J. SOILECITO
DIRECTOR

Telephone: (518) 457-1723

Septenber 28, 1979

John W. & Maureen B. Noaks
La Toree de Ll inas
Pol lensa
Mal lo rca ,  Spa in

Dear  Mr .  &  Mrs .  Noaks :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 69A of the Tax Law, any proceeding in court  to review
an adverse decisi-on by the State Tax Conrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerni-ng the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, A1bany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
rep ly .

S incere ly ,

Pet i t ioner '  s Representat i -ve

Taxing Bureau's Representat ive



STATE OF NEI./ YORK

STATE TAX COMI{ISSION

In the Matter of the Pet i t ion

o f

JOH]II !rI. NOAKS and MAIIREEN B. NOAKS

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
7 9 7 3 .

DECIS]ON

Pet i t ioners ,  John W.  Noaks  and Maureen B.  Noaks ,  La  Tor re  de  L l inas ,

Po l lensa,  Ma l lo rca ,  Spa in ,  f i l ed  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for relund of personal income tax under Art ic le 22 of the Tax law for the

y e a r  1 9 7 3  ( F i I e  N o .  1 5 1 0 5 ) .

0n December L2, 1978, pet i t ioners advised the State Tax Commission, in

wri t ing, that they desired to waive a smal l  c laims hearing and to submit the

case to the State Tax Cornnission based on the ent ire record contained in the

f i l e .

ISSIJES

I. IdheLher pet i t ioners were New York State residents during 1973.

I I .  Whether income taxes withheld by a foreign government and al lowed as

a foreign tax credit  against peLit ioners'  Federal  tax should be al lowed as a

subtract ion in arr iv ing at total  New York income.

I I I .  Whether pet i t ioners were ent. i t . led to deduct al imony payments in

excess of the amount claimed on their  Federal  tax return.

IV. I {hether expenses claimed in connect ion with the operat ion of pet i t ioner

John W. Noak's business in Brussels,  Belgium, were deduct. ible for New York

State income tax purposes, when said expenses were not j -ncluded as a deduct ion

on his Federal  income tax return-
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FINDINGS OF FACT

1.  Pet . i t ioners ,  John W.  Noaks  and Maureen B.  Noaks ,  t ime ly  f i led  a  jo in t

New York State Income Tax Resident Return for 7973, on which they indicated

tha t  the i r  per iod  o f  New York  res idence was January  1 ,  1973 Lo  June 15 ,  1973,

and that their  residence for the balance of the year was Brussels,  Belgium.

2. 0n March 13, 1975, the Income Tax Bureau issued a Statement of Audit

Changes against pet i t ioners, on which i t  proposed an increase in tax based on

the fol lowing:

(a) Pet. i t ioners were considered to be residents of New York for

the ent ire tax year and were subject to tax on income received

from al l  sources, including income earned abroad, to the extent

that i t  was included in their  total  Federal  adjusted gross income.

(b) Moving expenses claimed were disal lowed on the grounds that

pet i t ioner John I , '7.  Noaks did not meet the ful l - t ime work require-

ments of a sel f-employed individual.  (Pet. i t ioners had deducted

f i f ty percent of the moving expenses which had been claimed on

their  Federal  tax return. )

(c )  Pet i t ioners  fa i led  to  add to  Federa l  ad jus ted  gross  income,

twenty percent of the amount by which net long-term capital

ga ins  exceeded ne t  shor t - te rm cap i ta l  losses .

(d) The State income tax refund included in Federal  adjusted

gross income was required to be subtracted in arr iv ing at New

York  ad jus ted  gross  income.

Accordingly,  on September 29, 7975, the Bureau issued a Not ice of

Def ic iency  fo r  i2 r275.85  in  persona l  income tax ,  p lus  $190.60  in  in te res t ,

less  an  overpayment  on  pe t i t ioners r  re tu rn  o f  $532.14 ,  fo r  a  ne t  ba lance due

o f  $ 1  , 9 3 4 . 3 7 .
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3. 0n May 14, 1976, pet i t ioners f i led an amended return, on which they

elected to f i le separately and on which they did not deduct moving expenses.

Pet i t ioner Maureen B. Noaks deducted foreign income which she received after

June 15 '  L973, on the grounds that she was a ci t izen and domici l iary of the

United Kingdom after said date. Pet i t ioners also deducted foreign income tax

withheld by foreign governments as a foreign tax credit  against their  Federal

tax l iabi l i ty.  They contended that s ince they could have claimed said taxes

as an i temized deduct ion on their  Federal  tax return, they should be al lowed

as an i temized deduct ion on their  New York tax return. However,  the amount of

foreign income tax was included in the amount of foreign income which pet i t ioners

deducted in arr iv ing at New York adjusted gross income. Pet i t ioners also

claimed addit ional al imony payments of $3,600.00, which amount was based on a

separat ion agreement and which amount was not included in their  Federal  income

tax return.

4. On YIay 24, L976, the Income Tax Bureau not i f ied pet i t ioners that the

Not ice  o f  Def ic iency  issued on  September  29 ,  1975 was reduced by  $988.27 ,

based on their  elect ion to f i le separate New York StaLe tax returns. The

Bureau did not al low any of the deduct ions claimed on the amended return as

s ta ted  in  F ind ing  o f  Fac t  r t3 " .

5 .  0n  June 8 ,  1976,  pe t i t ioners  f i led  a  pe t i t ion  fo r  redeterminat ion  o f

a def ic iency, in which they claimed that deduct ions of $61354.00 taken on

their  amended return and which they claimed were incurred in connect ion with

the operat ion of a business in Brussels,  Belgium, were val id business deduct j-ons

and should be al lowed for New York tax purposes, al though said expenses were

not claimed for Federal  t .ax purposes. Pet i t ioner John Noaks did not submit

any documentary evidence to show that the had operated as a sel f-employed

individual dur ing 7973.
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6. Along with their  jo int  Federal  income tax return, pet i t ioners f i led

"StaLement.  in Support  of  Credit  Claimed for Taxes Paid to Foreign Countr ies'r ,

in  wh ich  pe t i t ioner  Maureen B.  Noaks  repor ted  d iv ident  income o f  $19r650.00

and in te res t  income o f  $4r180.00 ,  fo r  a  to ta l  fo re ign  income o f  $231830.00

from which the foreign governments withheld the sum of $3,528.00.

7. Pet i t ioner Maureen B. Noaks did submit evidence to show that she was

a nonresident al ien during the period of t ime that she l ived in the United

S t a t e s .

8. Pet i t ioners substant iated an addit ional $3r600.00 in al imony payments

which were not previously deducted on their  Federal  tax return.

CONCTUSIONS OF tAW

A. That.  pet i t ioner Maureen B. Noaks, alLhough a ci t izen of the United

Kingdom, was a resident al ien for both Federal  and New York State income tax

purposes and that as such, is taxed the same as a United States ci t izen on

income received from al l  sources whi le a New York State resident.

B. That pet i t ioners were domici l iar ies of New York State and spent more

than thir ty days in New York State during 7973, did not have a permanent place

of abode outside New York State for the ent ire year,  and did have a permanent

place of abode in New York State for part  of  said yearl  as such, they were

resident individuals within the meaning and inLent of sect ion 605(a)(t)  of  the

Tax Law and 20 NYCRR 7A2.2.

C. That the New York adjusted gross income of a resi-dent individual

means his Federal  adjusted gross j -ncome, as def ined in the laws of the United

States for the taxable year,  with the modif icat ions specif ied in sect ions

6I2(b)  and (c )  o f  the  Tax  Law.  S ince  the  mod i f i ca t ions  se t  fo r th  in  sec t ion

6I2(b)  a re  mod i f i ca t ions  inc reas ing  Federa l  ad jus ted  gross  income and s ince

there is no modif icat ion within sect ion 6I2(c) of  the Tax Law to reduce Federal
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adjusted gross income by the amount of income earned from foreign sources, or

by the amount of foreign income taxes withheld, al l  income earned during 1973

was subject to New York State personal income tax. Moreover,  foreign income

taxes  may no t .  be  taken as  a  New York  i temized deduct ion ,  s ince  sec t ion  6 t5 (c ) (1 )

of the Tax Law requires that the total  amount of deduct ions from Federal

adjusted gross income is to be reduced by the Federal  deduct ions for income

taxes imposed by this State or any other taxing jur isdict ion.

D. That pet i t ioners substant iated al inony payments in excess of the

amount claimed on their  Federal  income tax returnl  as a result ,  they are

ent i t led to a larger deduct ion.

E. That pet i t ioners fai led to submit docunentary or other sat isfactory

evidence to support  the business expenses claimed in their  pet i t ion; as a

result ,  they have not sustained the burden of proof imposed by sect ion 689(e)

of the Tax l-aw. Pet i t ioners also fai led to show that these expenses were

ordinary and necessary in accordance with sect i -on L62(a) of the Internal

Revenue Code.

F. That the pet i t . ion of John W. Noaks

the extent indicated in Conclusion of Law

hereby directed to recompute the Not ice of

1975 and mod i f ied  May 24 ,  7976;  and tha t ,

i s  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

sEP 2 B 1e79

and Maureen B. Noaks is granted to

rtD'r ' that the Income Tax Bureau is

Defic iency issued on September 29,

except as so granted, the pet i t ion

ATE TAX COMMISSION

-

COMMISSIONER


