
STATE OF NEh/ YORK
STATE TAX COMMISSION

In the MatLer

John T .  N icho las

the Pet i t ion

a  Def ic iency  or

Refund of

o f

o f

AFFIDAVIT OF MAIIING

for Redeterminat ion of

of a Determinat ion or a

Personal Income & UBT

a Revision

under Art ic le 22 & 23 of the Tax Law

for  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of November, 7979, he served the within not ice of Decision by cert i f ied

mai l  upon John T. Nicholas, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed as

fo l lows:

John T.  Nicholas
428 South Main St.
Nor th Syracuse,  NY I32I2

and by deposit ing same enclosed in a postpaid

(post  o f f ice or  o f f ic ia l  deposi tory)  under  the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner

Sworn to before me this

26th d,ay of November, 1979

properly addressed wrapper in a

exclusive care and cust.odv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

V"^n ta 1JT or.,p;,
J



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

John T. Nicholas

ATFIDAVIT OF MAIT,ING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income & UBT

under Art ic le 22 & 23 of the Tax law

for  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26Lh day of November, 7979, he served the within not ice of Decision by cert i f ied

mai l  upon Leon Rosenberg the representat ive of the pet. i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Leon Rosenberg
c/o cluck & Tobin
570 North Broad St.
El izabeth,  NJ 07209

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the StaLe of New York.

That.  deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that.  the address set forth on said wrapper is tJ:e last

known address of the represenLat ive o pet i t ioner,

Sworn to before me this

26th day of November, 1979.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 7979

John T. Nicholas
428 South Main St. .
North Syracuse, NY L3212

Dear  Mr .  N icho las :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice traws and Ru1es, and must be cornmenced
in the Supreme Court of  the State of New York, Albany County, within 4 months
f rom the  da te  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  RepresentaL ive
Leon Rosenberg
c/o Gluck & Tobin
570 Nor th  Broad St .
El izabeth, NJ 07208
Taxing Bureaut s Representat ive



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOHN T. N]CHOIAS

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law for the
Y e a r  1 9 7 3 .

DECISION

Peti t ioner,  John T. Nicholas, 428 South Main Street,  North Syracuse, New

Yotk 732t2, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income and unincorporated business taxes under Art ic les 22 and 23

of  the  Tax  Law fo r  rhe  year  1973 (F i le  No.  19336) .

A smal l  c laims hearing was held before Carl  P. I^/r ight,  Hearing Off icer,

at the off ices of the State Tax Comrnission, Two World Trade Center,  New York,

New York ,  on  March  8 ,  1979 aL  1 :15  P.M.  Pet i t ioner  appeared by  leon Rosenberg ,

PA. The Income Tax Bureau appeared by Peter CrotLy, Esq. ( Irwin Levy, Esq.,

o f  c o u n s e l ) .

ISSIIES

I.  l r ihether the pet i t ionerrs act iv i t ies were that of  an engineer,

profession exempt from the unincorporated business tax.

I I .  Whether the pet i t ioner vras a resident of New York State during

y e a r  1 9 7 3 .

FINDINGS OF FACT

the

fncome Tax

Return which

He a lso  f i led

cred i t ,  and

1. Pet i t ioner,  John T. Nicholas, f i led a New York State

Nonresident Return for 1973 and an Unincorporated Business Tax

indicated the kind of business to be that of  a sales engineer.

fnternal Revenue Service Form 3468, computation of investment
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claimed a Federal investment credit of $296.03 on his New York State Personal

fncome Tax Return.

2. The Income Tax Bureau issued a Statement of Audit  Changes against

pet iLioner,  John T. Nicholas, on which the invesLment credit  was disal lowed

since the assets were not used in the product ion of goods by manufactur ing,

processing, assemblying, etc.  pursuant to sect ion 606(a) of the Tax Law. In

addition, the Bureau contended that the petitioner maintai-ned a permanent

place of abode within New York State and spent more than 183 days within the

State and therefore, considered him Lo be a resident of New York for income

tax purposes. I t  also imposed a penalty,  pursuant to sect ion 685(c) of the

Tax law, for underpayment of est imaLed taxes. On AprjJ- 74, 7977, the Income

Tax Bureau issued a Not ice of Def ic iency for $915.43 in personal income tax,

p lus  pena l ty  o f  $183.43  and in te res t  o f  $205.78 ,  fo r  a  to ta l  due o f  $1 ,304.64 .

3. On July 5, L977, the fncome Tax Bureau received a pet i t ion from

John T. Nicholas, seeking a redeterminat ion of the def ic iency and request ing a

refund of unincorporated business tax paid in the amount of $1 1344.89 on the

grounds that the act iv i t ies of an engineer const i tuted the pract ice of a

profession exempt from the unincorporat.ed business tax.

4. Pursuant to a contract dated November 15, 1972 between the pet i t ioner

and Automatic Switch Cornpany of Florham Park, New Jersey, pet i t ioner agreed to

act as an engineering and sales consultant,  in the capacity of an independent

contractor for the l r testern New York StaLe count ies. Pet i t ioner conducted

business under the name of John T. Nicholas Associates during the year 1973

with a business address at 106 South Bay Road, North Syracuse, New York, and

worked for only one pr incipal,  Automatic Switch Company (hereafter cal led

Automatic).  The services rendered by him involved working and consult ing with

engineers doing electr ical  and mechanical  engineering on projects that required
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automatic switch and valve products.

5. Pet i t ioner is not a l icensed engineer but is a special ist  in his

f ield of automatic switch and valve products with many years of experience.

Pet i t ioner attended Brooklyn Tech, Brooklyn PoIy Tech and Pratt  Inst i tute. He

majored in mechanical  engineering with a minor in electr ical  engineering.

6. Pet i t ionerts contract with Automatic states in part ,  that "consultant

(pet i t ioner) wi l l  render to AuLomatic and the customers of Automatic in the

sales area such appl icat ion, engineering and sales assistance and advice as

necessary to enable Automatic to produce, sel l  and maintain such standard

andlor special  equipment as may from t ime to t ime be adapted or adaptable to

the individual requirements of such customers, and to enable such customers to

derive the ful lest benef i ts from exist ing equipment in the f ie ld of new products

of Automatic.  The consultant agrees to supply Automatic,  upon request,  with

complete reports of accounts cal led on, response of customers or prospect ive

customers and any other information in regard to such act iv i t ies as may be

requested by Automatic.  The consultant agrees to provide faci l i t ies, adequate

in the opinion of Automatic,  to carry out the appl icat ion, engineering and

sales act iv i t ies covered by this Agreement.  The consultant also agrees to

ab ide  by  Automat ic rs  app l i ca t ion  eng ineer ing  and sa les  po l i c ies . "

7 .  Pet i t ioner  was domic i led  a t  620 Ho l ly  H i l l  Dr ive ,  Br ie l le ,  New Jersey ,

but maintained an apartment in the Syracuse, New York area for his convenience.

The pet i t ioner also owned a gasol ine service stat ion in the Syracuse area so

as to insure him gasol ine during the gasol ine cr is is.  Pet i t ioner presented no

evidence as to the amount of t ime he spent in New York State.

CONCIUSIONS OF LAI,J

A. That

knowledge of a

al though the pet i t ionerrs act iv i t ies

mechanical  and electr ical  engineer,

required the technical

the act iv i t ies actual ly
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performed by him were in the nature of sel l ing, and the engineering services

rendered were direct ly attr ibuted to his sel l ing act iv i t ies. Accordingly,  the

pet i t ioner 's business income from the Automatic Switch Company did not const i tute

income from the pract ice of a profession within the meaning and intent of

sect ion 703(c) of Art ic le 23 of the Tax Law and that such i-ncome is subject to

the unincorporated business tax in accordance with sect ion 707 of the Tax Law.

B. That the pet i t ioner has fai led to sustain the burden of proof imposed

under sect ion 689(e) of the Tax Law to establ ish that he did not maintain a

permanent place of abode in this state and that he did not spend less than 183

days of the taxable year in this state.

C.  That  pe t i t ioner ,  John T .  N icho las ,  i s  taxab le  as  a  res ident ,  (a l though

domici led outside New York State) in accordance with sect ion 605(a)(2) of the

Tax Law.

D. That the pet i t ion of John T. Nicholas i -s denied and the Not ice of

Def ic iency issued Apri l  14, 7977 is sustained, together with such addit ional

interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

Nov 2 6 1979

ISSIONER

COMMISSIONER


