
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEIV  YORK 12227

0ctober  9,  1979

Nathan & Joyce Nahimas
4031 Vanalden Ave.
Tarzana,  CA 91356

Dear  Mr .  &  Mrs .  Nah imas:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Lawr any proceeding in court  t .o review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-624A

Sincere ly ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Nicho las  S.  Car l i s i
246 Long Beach Rd.
fs land Park ,  NY 11558
Taxing Bureau' s Representat ive



STATE OF NEId YORK
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Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  1979, he served the within not ice of Decision by cert i f ied

mai l  upon Nathan & Joyce Nahimas, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Nathan & Joyce Nahimas
4031 Vanalden Ave.
Tarzana,  CA 91356

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address seL forth on said wrapper

pet i t ioner .

Sworn to before me this

7979 .
I

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

(
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State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of 0ctober,  7979, he served the within not ice of Decision by cert i f ied

mai l  upon Nicholas S. Carl is i  the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  N icho l -as  S.  Car l i s i
246 Long Beach Rd.
Is land Park ,  Ny  11558

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said r lTrapper is the last

known address of the representat ive of

Sworn to before me this

9 t h  d a y  o f  O c t o b e r ,  1 9 7 9 .



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the ?etit ion

o f

NATHAN NAHIMAS aNd JOYCE NAHIMAS

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under ArtLcLe 22
of  the Tax Law for  the Year 1971

DECISION

Petitioners, Nathan Nahimas and Joyce Nahimas, 4031 Vanaldon Avenue,

Tarzana, Cal i fornia 91356, f i led a pet i t ion for redeterminat ion of a def i-

ciency or for refund of personal income tax under ArLicle 22 of the Tax Law

for the year 1971 (Fi le No. 12276).

A small elaims hearing was held before Carl P. Wright, Ilearing Officer'

at the offices of the State Tax Couunission, Two !trorld Trade Center, New York,

New York, on January 1I,  1979 at 10:45 A.M. Pet i t , ioners appeared by Nicholas S.

Carlisi, Esq. The Income Tax Bureau appeared by Peter Crotty, Esq. (ALLza

Schwadron,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether a partner is liable for income tax based on his undistri-

buted share of partnership income.

II. Whether petitioners properly deducted amounts claimed as itemized

deductions on their New York State personal income tax return for I97L.

FINDINGS OF FACT

1. Petit ioners, Nathan Nahimas and Joyce Nahimas, f i led a joint New

York State Income Tax Resident Return for 1971.
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2. The Income Tax Bureau audited the partnership of Goldstein Affil-

iates, of which Nathan Nahimas nas a partner. Based on that audit, petitioner

Nathan Nahimasf distributive share of partnership income, as shown on the

partnership distr ibut ion schedule, was increased from $11r215.86 to i I41932.28.

This was due to the fact that all the partners were incorrectly reported on

the payroll as employees, and that all employee benefits were deducted for

them in that year. Petitioners also fai-led to substantiate the New York

itemized deductions claimed an I97L. On l4arch 24, L975, the Income Tax Bureau

issued a Statement of Audit Changes, on which it adjusted petitionersr i-ncome

and allowed the standard deduction in lieu of itemized deductions. Accordingly'

on Apri l  11, L975, i t  issued a Not ice of Def ic iency against pet i t ioners,

assert ing personal income tax of $897.03 and interest of  $160.95, for a total

o f  $ 1 , 0 5 7 . 9 8 .

3. At the hearing, the Income Tax Bureau revised the Notice of Defictency

issued on Apri l  11, 1975 by decreasing pet i t ioner Nathan Nahinasr distr ibut ive

share of partnership income to $11 1728.99.

4. Petitj-oner Nathan Nahimas reported on his New York State return only

that port ion ($10,080.00) of his distr ibut ive share of partnership income and

the withholding tax statement resulted in additional income from the partner-

sh ip  o f  $1 ,648.99 .  (The surn  o f  $10,080.00  was repor ted  as  "wages,  sa la r ies ,

tips, etc.tt rather than as partnership income. The wage and tax statement for

said amount was issued in a corporate name, "Gol-dstein Affil-iates, Inc." The

partnership did not issue a Schedule K for Mr. Nahimas for said amount.)
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5. Petitioners submitted documentary evidence to substantiate mortgage

in te res t  o f  $11536.00  and rea l  es ta te  taxes  o f  $21644.00 .  Pet i t ioners  d id  no t

submit any other documentation or any satisfactory evidence to substantiate

the remainder of the itemized deductions that they claimed for the year at

i ssue.

6. Pet i t ioners contended that s ince they did not receive the $1r648.99

that it is not taxable to them.

CONCLUSIONS OF LAII

A. That petitioner Nathan Nahimas was a partner of Gol-dstein Affil iates.

As a partner, he is required to report on hi-s personal income tax return his

distributive share of the partnership income in accordance with section 702(a)

of the Internal Revenue Code and Treasury Regulat ion sect ion I .7O2-L(a).  I t

is inuraterial that his draw was less than his distributive share.

B. That petitioners are entitled to New York itemized deductions of

$4,180.00. The remaining i temized deduct ions claimed in I97L are disal lowed,

since petitioners have failed to sustain the burden of proof imposed by section

6S9(e) of the Tax Law, which requires them to show that they properl-y deducted

those amounts whi-ch they c1-aimed.

C. That the petition of Nathan Nahimas and Joyce Nahimas is granted to

the extent indicated in Finding of Fact t'4t' and Conclusion of Law "8" and

that,  exeept as so modif ied, the Not ice of Def ic iency is sustained, together

with such additional interest as may be 1egal1-y owing.

DATED: Albany, New York

ocT 91979

COMMISSIONER


