
STATE OF NEW YORK
STATE TAX COMI{ISSION

In the Matter of the petit.ion

o f

trr i l l iam D. & Nancv [ .  Mulhol land

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Article 22 of the Tax law

for  the  Year  1970.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

19th day of 0ctober,  7979, he served the within not ice of Decision by cert i f ied

mai l  upon Richard 0. loengard, Jr.  the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Mr. Richard O. Loengard, Jr .
Fried, Frank, Harris, Shriver & Jacobson
120 Broadway
New York, Ny 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth,on said wrapper is the last

known address of the representative of

Sworn to before me this

o f  October ,
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

October  19,  7979

hri l l iam D. & Nancy L. Mulhol land
1296 Redpath Crescent
Montreal 109
Quebec, Canada

Dear  Mr .  &  Mrs .  Mu lho l land:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have nol47 exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 6gO of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Richard 0. Loengard, Jr.
Fr ied ,  Frank ,  Har r is ,  Shr iver  &  Jacobson
120 Broadway
New York, NY 10005
Taxing Bureau's Representat ive
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STATE OF NE9{ YORK

STAflE TA)( CCD&4ISSrcN

In tlre Matter of tlre Petition

of

v{rLLrSM D. l4trffIOLI.Ai{D, JR.
and

l{AhTCY L. MIIruIOLT,AND

for Redetermination of a Deficienqg or
for Refund of Personal Inocne Tar urrder
Article 22 of +fie Ta< Iaw for the Year
L970.

DECISION

Petitioners, William D. Iv1ulholland, Jr. and Nanqf L. Mu1hol1and, 1296

Redpath Crescent, I4ontreal 109, Quebec, Canada, filed a petition for redeter-

mination of a deficiency or for refi:nd of trnrsonal incqre ta>< under Article 22

of thre Ta< Lavr for the year 1970 (File No. L3329).

A fornal hearing was held before lr7illiam J. Dean, Hearing Officer, at ttrc

offices of tlre State Ta< Conmission, Tho tr{ortd Trade Center' Neur York, Nsnr York,

on June B, Ig77 at 9:15 A.M. Petitj-oners a;peared klr Fried, Frark, Halris,

Shrirzer & Jacobson, Esqs. 0{ichael L. Burak and JoeI A. Poretsky, Esqs., of

corrnsel). ftre Inccne Ta< Bureau atrpeared b1r Pet-er Crotty, Esq. (Jares J.

lilorris, Jr. and Alfred Rr:binstein, Eses., of or:nsel) .

lSSUE

Whettrer petitioners h€re dcrniciliarj-es ard residents of Nsp York State for

all of 1970.

FII{DINGS OF FACT

t. Petitioners, William D. Mulholland, Jr. and Nancy L. I4u1ho11and, filed

a joint Neiw York State Incore Ta< Resident Return for L970, on wtrictr they

listed their period of Nevy York residence as "frcm Janr:arT l, ttrrough Januaqz 5'

L970." On said return, petitioners reported total inccne for tlre errtire tacable
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year. They ttren reduoed sane b1z the anpr:nt reported on an attactred sclredule as

being earned frcrn sources wittrout Nen York State during ttrejr purSrcrted non-

resident period.

2. On Octcber 28, 1974, the Inccne Ta< Br-reau issr:ed. a Statenent of Ar:d.it

Changes, stating tlrat petitioners were deered to be dsniciled in and residents

of Ner,v York State for aII of 1970. Based on the above, additional tax r^aas

asserted in tr€ anor.urt of $14,757.42, ph:s interest of $2,517.66, for a total

due of $17,275.08. Accordingly, a Notice of Deficiency was issued against

petitioners under the sane date.

3. While he was a partner in the Nenr York inrrestnerrt banJ<ing fjrm of

I{crgan stanrey & co., petitioner wirliam D. Mulholland, Jr. raprl<ed on major

firrancings for a Candian cor;nration, Brino Ltd. (hereinafter "Brir1@,'), a

l4organ Stanley & Co. client. Follorring the deatlr of its execrrtive officers in

an airplane crash on Nonenber ll, 1969, the Bnincrc Board of Directors turned to

!lr. Mulholland' requesting tllat he assr[rE leadership of the corpany. Effecbive

Decernber 31, 1969, he resigrred as a partner of lbrgan Stanley & Co. At that

tjrIe, he withdrew his capital and severed all br.rsiness connections wittr tbrgan

Stanley. On Janr:a4r 5, 1970, petitioner Wi1liam D. Mulho11and, Jr. left Nq,r

York for l'lrntreal, Canada, to cqnrenoe his duties as president of Brinoo, rattictl

office had been offered to him in November of L969.

4. For several years prior to the year at issue, trntitioner William D.

Mulholland, Jr. spent considerable tine in Canada, which tine was devoted to

business as well as to trnrsonal natters.

5. Oe December 24, 1969, !tr. Mulholland sulonritted an application for

Pennartent residence in Canada to tlre Canadian Departnent of l,Iarrporrer and frmi-

gration. Upon entering Canada on Januarlr 5, Lg7O, his status was that of a

"landed inmigrant." I"1r. lrlulholland leased an apartnent in lltrntreal, vfiile his

wife rernained in Netr York so that their eight children crculd oorplete ttre sctrool

year ttere.
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6. In April of 1970, petitiornr William D. Mulholland, Jr. pr:rctrased a

house in l{cntreal for $135,000.99, to wtrich he added renovations anounting to

$40'000.00. On June 29, L970, his wife and drildren entered Canada. B1r Augiust

the renovations to the lbntreal house were ccnpleted and petitioners and their

children noved into it. At ttris tjne, petitioners' renaining personal belongJ-ngs,

their furnitr:re, and ottrer household effects jn Nen^r York lvere ship@ to l"lcntreal,

entering Canada as "Settler's effects."

7. Petitj-oners continr:e to crran the house vtrich tley fornerly occupied in

Tu><edo' Nenr York. In Decernber of L969, wfen I4r, Mtdholland was elected president

of Brinco, tfe house was rrndergoing sulcstantial renovation. By l4aJ.ch of L970,

the renovation was sufficiently advanced to allcn^r the propertlz to be adrrertised

for sale; hcn^rever, petj"tioners hanre been tu.nble to selt $re propertlz. The horr.se

was leased from }4arctr L, L972 th:rcugh Februa4z 28, L974. Since tlre e>piration

of ttris lease, ttre tenants have rernained on a nonttr-to-nsrttr tenancry, wtrile tlre

property continues to be listed for sale.

8. Petitioners spent less than I83 days within Ner^r York State during ttre

ta<able year at issue.

9. In addition to their lulrntreal trore, petitioners chrl a vacati-on hqre in

Canada, in wtdch they have invested ly $300,000.

10. Petitioner William D. Mulholland, Jr. sti1l resides in Canada wittr tris

farnily' and is cun:ently enployed by the Bank of Ivlontreal i:: the position of

president.

CCNCLUSICA{S OF IJAI^I

A. Ihat petitioner William D. Mulholland, Jr. charrged tuis dsnicile fr:qn

Nsv York State to Canada on Jarn:aqr 5, 1970 wittrin ttre neaning and intent of 20

NYCRR L02.2(d) (2) , r^ttrich providesl in parb,, ttre follcn^ring:
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A dqnicile once established continr:es until the Snrson Jn qr:estion
rrrrves to a neiar location wittr ttre bona fide intention of nraking h'is
f5:<ed and pennanent hotre there.

B. Ttrat alttrough she rermined in Nsnr York r-urtil Jr-ne of 1970 for the

e>press purpose of allcn'ring her ctrildren to conplete the school y€dr, neverthe-

less, petitioner Nanqg L. Itulholland ctranged her dqnicile fircnr Ns,r York to

Carrada on Janr:ar1z 5, 1970, wittrin the nearring and jntent of 20 l[yCRR L02.2

(d) (5), whictr provides, in parb, t}at "ordinarily a wifers dcnricile follot^ts that

of her huslcand. "

C. That sr.rbsegr:ent to Jarruarlz 5, 1970t petitioners William D. l&rlhollartd'

Jr. and Nanqf L. Mulhotland were not "resident jndividr.rals" of Nsnr York State'

within ttre neaning and intent of sectj-on 605 of the Tax Law.

D. That tlre trntition of William D. Mulholland, Jr. and Nanqf L. Itulholland

is gnanted and the Notice of Defic

DATED: Albany, Neial York

$ro

Commiss ioner  Koerner  d issents

ho^EC* Y^\^^*-

dated October 28, L974 is cancelled.

COMV1ISSIOE{ER

comnissiff i


