
STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  1979

OIe G. & Yvonne V. Morby
15 Sturges Common
I,r Iestport ,  CT 068B0

Dear  Mr .  &  Mrs .  Morby :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nolr  exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and rnust be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STATE OF NELI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

OLE G. MORBY and WONNE V. MORBY

for Redeterminat ion of a Def ic iency or
for Refund of Personal fncome Tax under
Art ic le 22 of the Tax Law for the Year
7 9 7 7 .

DECISION

Peti t ioners, 01e G. Morby and Yvonne V. Morby, 15 Sturges Common, l . Iestport ,

Connect icut 06880, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year

1 9 7 I  ( F i l e  N o .  1 3 8 1 3 ) .

A smaIl  c laims hearing was held before \{ i11iam Va1carcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  August .  24 ,  1978 a t  10 :45  A.M.  Pet i t ioner  o le  G.  Morby  appeared

pro se and for his wife,  pet i t ioner Yvonne V. Morby. The Income Tax Bureau

appeared by  Peter  Cro t ty ,  Esq.  (Abraham Schwar tz ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioners properly al located Ole G. Morby's income, based on

days worked wiLhin and without New York State.

FINDINGS OF FACT

1. Pet i t ioners, Ole G. and Yvonne V. Morby, f i led a New York State

income tax  nonres ident  re tu rn  fo r  1971.  On i t ,  sa la ry  income o f  $221615.83

was al located, based on the number of days worked within and without New York

State. Pet i t ioners were residents of Connect icut dur ing 1971.

2 .  On March  25 ,  7974,  the  Income Tax  Bureau issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner  fo r  $861.05 ,  p lus  $100.43  in  in te res t ,  fo r  a  to ta l  o f

$961.48 .  Th is  was done on  the  grounds tha t  pe t i t ioners r  a l loca t ion  o f  income
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earned by 01e G. Morby was incorrect.  The Bureau contends that certain days

on which Mr. Morby worked at his home in Connect icut were considered as nonworking

days, rather than as days worked outside New York State.

3. In 1957 pet i t ioner Ole G. Morby became employed by Time, Inc. as

operat ions manager of i ts Broadcast Divis ion, which consisted of approximately

th i r teen broadcas t ing  s ta t ions .  Somet ime in  1970,  T ime,  fnc .  dec ided to  se l l

the sLat ions and, subsequent. ly,  i t  entered into negot iat ions with prospect ive

buyers .

4. Pet i t ioner Ole G. Morby cont inued his normal dut ies as operat ions

manager unt i l  August 30, 7977, when he entered into an otal  agreement with

Time, Inc. to render consult ing services with respect to Timers remaining

broadcas t ing  s ta t ions ,  un t i l  December  31 ,  7971.  As  o f  August  30 ,  7977,  Y / r .

Morby was not required to reporl  or perform services in New York, but was

required to make himself  avai lable to render consult ing services from his home

in Connect icut.  He was paid approximately f i f ty percent of his normal salary

whi le making himself  avai lable for such consultat ion.

5. Pet i t ioner Ole G. Morby rendered al l  his consult ing services by

telephone and by correspondence from his home in Connecticut during the period

AugusL 30 ,  7977 th rough December  31 ,  1971.  For  these serv ices ,  he  rece ived

e igh t  semi -month ly  payments  o f  $538.48 ,  to ta l l ing  $4 ,307.84 .  In  add i t ion ,  he

earned $35.58 in taxable income during this period consist ing of excess insurance

premiums paid by Time, Inc.

6 .  Pet i t ioner  OIe  G.  Morby  d id  no t  ma in ta in  an  o f f i ce ,  use  o f f i ce  fac i l i t i es ,

or render services in New York State during the period August 30, 1971 through

December  31 ,  1971.

7. No information was submitted to indicate that pet i t ioner 01e G. Morby

performed services outside New York State during the period January 1, 1971 to
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August  30 ,  7971,  when he  earned $18,307.99  as  the  opera t ions  manager  o f  T ime,

Inc .  In  add i t ion ,  he  earned $71.12  dur ing  th is  per iod  in  taxab le  income in

excess  i -nsurance premiums pa id  by  T ime,  Inc . ,  and incur red  $1 ,598.00  in  employee

bus iness  expenses .

CONCIUSIONS OF tAW

A. That pet i t ioner 01e G. Morby received the amount of $4,307.84 and

$35.58 as compensat ion for personal services rendered whol ly without New York

Statel  accordingly,  such compensat ion is not includable in his New York adjusted

gross income under sect ion 632 of the Tax Law and 20 NYCRR 131.4(b) (Hayes v. State

T a x  C o m m i s s i o n ,  6 1  A . D  . 2 d  6 2 ,  4 0 I  N f S 2 d  3 7 6 ) .

B .  That  pe t i t ioner  O le  G.  Morby  rece ived compensat ion  o f  $18,307.99  and

$71.12 ,  fo r  persona l  serv ices  rendered who l ly  w i th in  New York  S ta te l  accord ing ly ,

such compensat ion is included, in fuI I ,  in his New York adjusted gross income

under sect ion 632 of the Tax Law.

C. That the pet i t ion of OIe G. and Yvonne V. Morby is granted to the

ex ten t  tha t  the  amounts  o f  $4r307.84  and $35.58  in  compensat ion  fo r  persona l

services rendered whol ly without New York State are not includable in New York

adjusted gross income. The New York adjusted gross income shal l  be determined

in accordance with the f igures contained in Finding of Fact ' f7rt  of  this decision.

D. That the Income Tax Bureau is hereby directed to modify the Not ice of

Def ic iency issued March 25, 7974 and that,  except as so granted, the pet i t ion

is  in  a I I  o ther  respec ts  den ied .

DATED: Albany, New York COMMISSION

COMMISSIONER
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