
STATE OF NEW YORK
STATE TAx COMMISSION

fn the Matter of the Pet i t ion

o f

H.  Gerard  & C la i re  B .  Moersdor f

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1968.

AIT'IDAVIT OF MAITING

Stat.e of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon H. Gerard & Claire B. Moersdorf ,  the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

H.  Gerard  & C l -a i re  B .  Moersdor f
9819 100th  Lane
S u n  C i t y ,  A Z  8 5 3 5 1

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

,  7979 .



STATE OF NE\,J YORK
STATE TAX COTMISSION

In the Matter of the Pet i t ion

o f

H.  Gerard  & C la i re  B .  Moersdor f

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Year  1968.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September ,  7979, he served the within not ice of Decision by

cert i f ied nai l  upon Dennis S. Bunder Lhe representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr. Dennis S. Bunder
Arthur Young & Co.
275 Park Ave.
New York,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn

28rhl

before



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES H. TULTY JR., PRESIDENT

MILTON KOERNER
THOMAS H. IYNCH

JOHN J. SOLLECITO
DIRECTOR

Telephone: (518) 457-1723

September 28, 1979

H.  Gerard  & C la i re  B .  Moersdor f
9819 100th Lane
Sun City,  AZ 85351

Dear  Mr .  &  Mrs .  l loersdor f  :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Conmission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months frorn
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Cornmissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquiries will be referred to the proper authority for
reply.

Sincerely,

7 lzh,zt-Ftu'zzz'r'"

Peti t ioner I  s Representat ive
Dennis S. Bunder
Arthur Young & Co.
275 Park Ave,
New York, NY 10017
Taxing Bureau' s Representative



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

H. GERARD MOERSDORF and CLAIRE B. MOERSDORF

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the
Y e a r  1 9 6 8 .

DECISION

Pet i t ioners ,  H.  Gerard  and C la i re  B .  Moersdor f ,  9819 100th  Lane,  Sun C i ty ,

Arizor 'a 85351, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year

1968 (F i le  No.  07947) .

A formal hearing was held before Nigel G. Wright,  Hearing Off icer,  at  the

off ices of the State Tax Cornmission, Two l , /or ld Trade Center,  New York, New

York ,  on  October  23 ,  1974 aL  10 :00  A.M.  Pet i t ioner  appeared by  Ar thur  Young &

company (Dennis s.  Bunder,  cPA). The rncome Tax Bureau appeared by saul

Hecke lman,  Esq.  (A lexander  Weiss ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the gain derived from the sale of a partnership interest was

taxable to a nonresident.

FINDINGS OF FACT

1.  Pet i t ioners ,  H.  Gerard  and C la i re  B .  Moersdor f ,  t ime ly  f i ted  a  New

York State income tax nonresident return for 1968, on which H. Gerard Moersdorf

reported his distr ibut ive share of partnership income.

2. Pet i t ioner H. Gerard Moersdorf  vras a general  partner in the f i rm of

Vi las & Hickey, a stockbrokerage doing busj.ness solely within New York State.

He was also a member of the Ner+ York Stock Exchange. His membership in the
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Exchange was subject to an "a-b-ctt  agreement with Vi las & Hickey. An a-b-c

agreement is entered into when i t  is intended that.  a port ion of the r isk of

fluctuations in the value of a mernbership, which is owned by a member of the

Exchange, shal l  rest with that member's f i rm. In this way, the ent ire r isk

wi l l  not rest with the member individual ly;  however,  even i f  a membership is

the subject of  an a-b-c agreement,  i t  remains a personal f ranchise, vested

solely in the member (RuIe 301 of the New York Stock Exchange).

Under the partnership agreement,  each partner was ent i t led to a stated

share of the assets of the f i rm. This included an accounL which ref lected the

unreal ized appreciat ion or depreciat ion in the value of the membership which

was the subject of  an a-b-c agreement.

3. On June 26, 7972, Lhe fncome Tax Bureau issued a Not ice of Def ic iency

w h i c h  a s s e r t e d  p e r s o n a l  i n c o m e  t a x  o f  $ 6 1 9 8 1 . 1 6 ,  p l u s  i n t e r e s t  o f  $ 1 1 3 3 8 . 9 9 ,

fo r  a  sum o f  $81320.15 .  Sa id  Not ice  was issued on  the  grounds tha t  the  ga in

rea l i zed  on  the  sa le  o f  Mr .  Moersdor f ' s  in te res t  in  the  New York  par tnersh ip

of Vi las & Hickey was subject to Lax.

4 .  Pet i t ioner  H.  Gerard  Moersdor f  re t i red  f rom the  f i rm on March  31 ,  1968.

0n said daLe, he received his stated share of the f i rm's capital  account and

assets'  which included the appreclated membership account.  0n February 8, t969,

his membership in the Exchange was transferred to another general partner of

the f i rm.

5. 0n his Federal  income tax return, he reported a long-term capital

ga in  o f  $105,613.00 ,  wh ich  he  ident i f ied  as  a  ga in  on  the  sa le  o f  h is  par tner -

ship interest.

CONCIUSIONS OF I,AId

A. That capital  gain which is der ived from the sale of a partnership
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interest is a gain from New York sources to the extent that the partnership

carr ied on business within New York St.ate; therefore, s i-nce the partnership

carr ied on business solely within New York State, the ent ire gain is subject

to personal income tax, within the meani-ng and intent of  sect ion 632(b)(1)(B)

of the Tax Law.

B. That the pet i t ion of H. Gerard and Claire B. Moersdorf  is denied and

the Notice of Def ic iency issued June 26, 1972 is sustained, together with such

addit ional interest as may be lawful ly owing.

DATED: Albany, New York

sEP 2 I f979

STATE TAX COMMISSION

COMM]SSIONER

COMMISSIONER


