
STATE OF,NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FREDERICK B. MANCHEE
ANd GLADYS MANCHEE

For a Redeterrn inat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le  (s )  22 of the
rax Law tofrbbu, tiAi$] >oo<Reoiixd*el<x

Sta te  o f  New York
County of  Albany

John Huhn , being duly sworn, deposes and says that

SCre is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 2TLhday of  February ,  L9 79r)Bhe served the wi th in

Not i ce  o f  l ec i s ion
and Gladys

by (cer t i f ied)  ma iL  upon Freder ick  B .  Manchee

Manchee &eeXXgeUCXXegm&( the petitioner in the within proceeding'

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

a s  f o l l o w s : Frederick B. Manchee and
Gladys Manchee

299 uarbour Drive
N a p l e s ,  F L

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

Lhe Un i t ,ed  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (BtQ66lflt6ffifi(

XDCIff iKq( pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the $qqlreOq4rc<qCIm<C6(gfiS( petltioner.

AFFIDAVIT OF MAILING

Sworn to

27 th  day

be fo re  me  th i s

of February

rA-  3 (2 /7  6)

,  l g T g



STATE OF NEW YORK
STATE TRX COWTTSSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FREDERTCK B. IVIANCHEE
ANd GLADYS MANCHEE

For  a  Rede te rm ina t i on  o f  a  De f i c j - ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le (s )  22 of  the

AFFIDAVIT OF MAILING

Tax Law for, the Vear(s_) m<*xlod(xlxxx
1 9 6 9  a n d ' I 9 7 O -

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

Xhe is an ernployee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 27th day of February ,  L979, *re served the within

Not ice of  Decis ion by (cer t i f ied)  ma i t  upon A lber t  M.  Go lds te in

by  enc los ing  a

a s  f o l l o w s :

(representat ive of)  the pet i t ioner ln the within proceedLng,

true copy thereof in a securely seal-ed postpaid wrapper addressed

Alber t  M.  Goldste in,  CPA
501 Fifth Avenue
New York, NIY 10017

and by deposi t , ing same enclosed in a postpaid proper ly  addressed \47rapper tn a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat lve

of  the)  pet i t ioner  here in and that  the address set  for th on said wrapper is  the

lasL  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t t one r .

Sworn  to  be fo re  me  th i s

27 th  day  o f  Feb rua ry  ,  L979 .

rA-3  (2 / t6 )



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H February 2?' 1979

Hf. & $ro. Manchte
299 flarbenr brtvt
t{aplrs, PL

Dfnt $r. & Hre. ldnnchQe I

Please take not ice of the
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mnthe
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be

$uprrvLr l"ng Ecarlng OffLcrr

Petitionet's Representa tive

Taxing Bureau's Representat ive

TA-1  .12  (6 /7  7 )



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Mat ter  o f  the Pet i t ion

o f

FREDERICK B. MANCHEE
and GLADYS MANCHEE

for  Redeterminat ion of  a  Def ic iency
Refund of Personal Income Tax under
22 of  the Tax Law for  the Years L969

DECISION

or for
Ar t i c le

and  1970 .

Pet i t ioners,  Freder ick B.  Manchee and Gladys Manchee,  299

Harbour  Dr ive,  Naples,  F lor ida,  f i led a pet i t ion for  redetermina-

t ion of a deficiency or for refund of personal income tax under

Ar t ic le  22 of  the Tax Law for  the years L969 and L970 (F i le  No.

L5497) .

A formal  hear ing was held before Ju l ius E.  Braun,  Hear ing

Off icer ,  dx the of f ices of  the State Tax Cormniss ion,  Two Wor ld

T rade  Cen te r ,  New York ,  New York ,  o t  Augus t  25 ,  1977  a t  9 :15  A .M.

Pet i t ioners appeared by Alber t  I , l .  Goldste in,  CPA. The Income Tax

Bureau  appeared  by  Pe te r  C ro t t y ,  Esq .  (F ranc i s  Cosgrove ,  Esq . ,

o f  counse l ) .

ISSUE

Whether the Statute

f rom denying pet i t ioners '

o f  L imi ta t ions bars

claims for refund

the Income Tax Bureau

fo r  L969  and  L970 .
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FINDINGS OF FACT

1.  Pet i t ioners,  Freder ick B.  Manchee and Gladys Manchee,

s igned and t imely  f i led jo in t  New York State income tax nonres i -

den t  re tu rns  fo r  L969  and  L970 ,  c la im ing  re funds  o f  $5 ,501 .52  and

$5 ,501 .64  d i rec t l y  on  the  re tu rns  wh ich  they  f i l ed  fo r  t hose

respec t i ve  yea rs .

2.  The Income Tax Bureau's  le t ters  dated August  7 ,  L970 and

May 28, L97L, informed petit ioners that their refund claims for

T969 and.  1970,  respect ive ly ,  would be held in  abeyance,  pending the

S ta te  Tax  Commiss ion ' s  dec i s ion  on  the  p rope r  a l l oca t i on  o f  pe t i -

t ioner  Freder ick B.  Manchee's  income for  the years 1963 through

]t965. Said al location of income would be determinative of whether

pet i t ioner  Freder ick B.  Manchee's  ret i rement  benef i ts  were tax

exempt  for  L969 and 1970.

3 .  OnN la rch  29 ,  L976 ,  t he  Income Tax  Bureau  i ssued  a  No t i ce

of  Disa l lowance of  pet i t ioners '  re fund c la ims for  L969 and L970.

The Income Tax Bureau part ial ly denied petit ioners refund claims

on the grounds that  pet i t ioner  Freder ick B.  Manchee's  ret i rement

receipts fai led to quali fy as exempt annuit ies under 20 NYCRR

13 f .4 (d ) ;  t he re fo re ,  sa id  rece ip t s  were  taxab le  to  New York  S ta te .

4.  At  the same t ime as the issuance of  the March 29,  L976

par t ia l  Not ice of  Disa l lowance,  the Income Tax Bureau issued a

voucher for income tax refund (Voucher No. 52429996), on recomputing

pet i t ioners '  re turns for  L969 and L970.  The recomputat ions were

made necessary by pet i t ioners '  fa i lure in i t ia l ly  to  c la im i temized
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deduct ions,  exemptions and statutory credi ts on their  1969 and

L970 returns.  This resul ted in part ia l  refunds of  personal  income

tax  be ing  pa id  to  pe t i t ioners  in  the  fo l low ing  amounts :  $1 ,69L.32

fo r  L969  and  $1 ,836 .76  fo r  L97A,  p lus  $1 ,146 .88  in  in te res t ,  fo r

a  to ta l  re fund  o f  $4 ,67  4 .96  .

5.  On June 28, L976, the Income Tax Bureau received the pet i -

t ion of Frederick and Gladys Manchee for refund, sworn to on June 24,

I976,  fo r  L969 and L970.  0n  sa id  per i t ion ,  pe t i r ioners  c la imed

re funds  to ta l ing  $7 ,475 .00  ($3 ,810 .00  fo r  L969  and  $3 ,665 .00  fo r

L970),  represent ing the disal lowed port ions of  pet i t ioners '  refund

claims for L969 and L970.

CONSLUSIONS OF LAW

A. That i t  was within the power of the Income Tax Bureau to

i ssue  i t s  March  29 ,  L976  No t i ce  o f  D isa l l owance ,  i n  response  to

pet i t ioners '  t imely  c la ims for  re fund for  L969 and L970.  Al though

the sLatute of  l imi ta t ions may have barred the assessment  and co l -

lect ion of  any addi t ional  surn,  i t  does not  ob l i teraLe the r ight  to

retain payments already received when they do not exceed the amount

which might  have been proper ly  assessed.  (Lewis v .  Reynolds 284

u.s.  28L)

B. That i t  was within the power of the Income Tax Bureau to

issue a par t ia l  a l lowance of  pet i t ioners '  c la ims for  re fund on

March 29,  L976,  of  income wi thhold ing tax overpayments,  4s def ined

by  sec t i on  686 (b )  o f  t he  Tax  Law.



C. That the pet i t ion

Manchee is denied.

DATED: Albany, New York

February  27 ,  I97g

-4 -

Frederick B. Manchee and Gladys

STATE TAX COMMISSION

I

o f

COMMISSIONER


