
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Rober t  H .

the Pet i t ion

Caro1 A.  H.  luse

Defic iency or a Revision

Refund of

Tax Law

of

o f

&

Atr'FIDAVIT OF MAII.ING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Art ic le 22 of the

for  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Robert  H. & Carol  A. H. luse, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Rober t  H .  &  Caro l -  A .  H.  Luse
7 Morningside Dr.
Bal-l-ston Lake, NY 120L9

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

efore

f S e

trrtis



STATE OF NEIC YORK
STATE TAx COUMISSION

fn the Matter

Robert  H.

Lhe Pet i t ion

Caro l  A .  H.  luse

Defic iency or a Revision

Refund of

Tax Law

o f

o f

&

AFFIDAVIT OF MAILING

for Redeterminat ion of a

of a DeLerminat ion or a

Personal Income Tax

under Art ic le 22 of the

for  the  Year  1973.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Eugene M. Karp the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr. Eugene M. Karp
Kohn, Bookstein & Karp
100 State St.
Albany, NY I22O7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

ilro'" th isSworn to
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t '
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JAMES H. TUttY JR., PRESIDENT
MILTON KOERNER
THOMAS H. TYNCH

JOHN J. SOTIECITO
DIRECTOR

Telephone: (518) 457-L723

September 28, 1979

Rober t  H .  &  Caro l  A .  H.  Luse
7 Morn ings ide  Dr .
Bal lston Lake, NY 12019

D e a r  M r .  &  M r s .  L u s e :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, atry proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the cornputation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
rep ly .

S incere ly ,

cc :  Pet i t ioner 's  Representa t ive
Eugene M. Karp
Kohn, Bookstein & Karp
100 Sta te  S t .
Albany, NY L2207
Taxing Bureau' s Representat ive



STAf,E OF NEW YORK

STAIE TA)( CS,IMISSICN

In ttte Matter of ttre Petition

of

ROBERI H. LUSE and C.AROL A. LUSE

for Redeterrni:ration of a Deficienqg or
for Refi:nd of Personal Incone Ta< r"nder
Article 22 of ttre Tax Law for the Year
L973.

DECISICN

Petitioners, Robert H. Luse and Carol A. Luse, 7 lbrningside Drive, Ballston

Lake, Neur York I20L9, filed a petition for redetermination of a deficienqf or for

refirnd of personal jncone ta< r:nder Article 22 of tlre Tax Lar^r for ttre year 1973

(File rto. 12222).

A snall claims hearing was held before Carl P. Wright, Ibaring Officer, at

the offices of tlre State Ta< Connr-ission, Br',ilding #9, State Canpus, Albany, Ne,r

York, on October 27, 1978 at 1:00 P.14. Petitioners atrpeared by Er:gene M. Karp,

Esq. The Incore Ta< Br:reau atr4nared hryr Peter Crotty, Esq. (Paul A. I"efebvre,

Esq., of counsel).

ISSIJE

lfiether petitioners changed ttreir dorn-iciIe fipm Nqnr York State to Ar:stralia

in 1973.

F]NDINGS OF FACT

1. Petitioners, Robert. H. Luse and Carol A. Luse, filed Neur York State

residerrt and nonresident incqre ta< returns for 1973, on whictr they indicated

that they were residents of New York State froln Janr:ar1z L, L973 to Febnrary 7,

L973.
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2. O: llay L9, 1975, tLre Inccne Ta< Bureau issued a Notioe of Deficienql

to petitioners, irrposing trrrsonal inccne tax of $11534.22, pl.ws interest of

$117.35, less overgnlznent shcnrn on returns of $103.00, for a net anourt dr:e of

$11548.57. fLre Notj-ce was issued on the grorrnds that petitioners lqere deened

to be residents of Ner,r York State for incqre ta>< purposes for 1973.

3. Petitioner Robert H. Luse resided in New York State until F&ruary 7'

1973 | vfrrere he was enplqged by tLre Hospital A.ssociation of Nsar York. Sttlcsequent

to Febrr.ra:r1z 7, L973 and pursr:ant to a ccmnit$ent dated Decerber 8, 19'72, peti-

tioner obtajned enployrent with ttre Ccnnn:nity Systems For:ndation, Iocated. in

Sydney, Australia, wtriclr enplolznent was to last for a period of finro years. As

a result of said comnitnent, trntitioners relirrquished their r\sv York residenae;

horever, before leaving for Australj-a, petitioners first went to Florida.

4. Petitioners contended that irr ttre event ttrey failed. to nrake Atr,stralia

ttreir pennanent residence, it was ttreir intention to reside pennanently in

Florida.

5. Petitioners neither renounced ttreir United States citizenshipr nor

becane inmigrants of Australia.

6. Petitioners registered an autsrnbile il Awtralia and obtained Ats-

tralian driver's licenses.

7. Petitioners crcntended ttrat ttrey did rrot vote il ttre 1973 United Stat€s

elections, but rnay have voted in Austratian elections.

8. Petitioners had a nehr rrill drarrrr up and filed wittr attor:neys in Ar:.s-

tralia.

9. In L974 petitloners returned to tlre Unit€d States and established a

residence in Connecbicut.
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CCNCLUSIOD{S OF IAIV

A. Ttrat petitioners failed to establish ttrat $eir. ncve to Awtralia was

made with ttre bona fide intgrtion of naking ttreir fi:<ed and parrnanent tsre

ttrere. No ctrange of dqnicile results frqn a rsncval to a nehr location if the

jntention is to relnairr ttrere only for a limited tjrre (20 NYCRR 102 (d) (2) ) .

B. fhat ttre presr-urption against a foreign donicile 5-s sbronger tlran the

general presr-urption against a ctrange of donicile. Less enridence is required to

est:blish a change of dqn-icile fron one state to anottrer than frcrn one nation

to anottrer (Mat@r of Ne,vccnb, 192 N.Y. 238, and Matter of Bodfish v. Gallrnan,

50 AD2d 457). A United States citizen will not ordinarily be deened to harze

changed hjs donricile by going to a foreign cor.nrUlz unless it is cJ.early sflcn,rin

tlrat he intends to rermjn there perrnanently (ZO NYCRR 1:02.2(d) (3) ) . Petitioners

failed to establish ttrat *rey intended to rermin in Ar.r.stralia perrnanently;

ttrcrefore, petitioners are New York dcnriciliaries.

C. That since petitioners were dcnriciliaries of Ns'r York State during

1973 and did not satisfy alt ttrree of ttre criteria set forth in section 605 (a) (1)

of the Tax Larr, hd:iclr would have enabled tlrern to be treated as nonresidents

altltough domiciled in Ns,r York, ttrey are Nq^r York State residents for L973,

within ttre neaning of section 605(a) (1) of ttre Tax Lar^r ard 20 }IYCRR 102.2(b).

D. That tlre petition of Robert H. and Carol A. Lr-r.se is denied and the

Notice of Deficienqg isstred on May 19, L975 is su.stained, together wittr suctr

additional interest as rnay be legally oring.

DAf,D: Albany, Nen^r York

sEP 2 B 1979


