
STATE O' 'U" 
"O*STATE TAX COMI4ISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

HENRY T. LURIA

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c leG0 22

AFFIDAVIT OF },IAILING

of  the
Tax Law for rhe year(s) )ODmgafiqD(S

1972 and 1973

Sta te  o f  New York
County of  Albany

g(re is an

age,  and

Notice of

Luria

employee of

that on the

Decision

John Huhn ,  being duly sworn, deposes and says that

the Department of Taxat ion and Finance, over 18 years of

24th day of Januarv , L9 79 , gtre served the within

and by  depos i t ing  same enc losed in  a  pos tpa ld  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  Serv ice  w i th in  the  s ta te  o f  New york .

That deponent furrher says thar rhe said addressee is the @uneoeooeodre(

f f iGbrc0 pet i t ioner herein and that the address set forth on said \^rrapper is the

las t  known address  o f  the  @ pet i t ioner .

by  enc los ing  a

a s  f o l l o w s :

Sworn

':"n

by (cer t i f ied)  mai l  upon Henry T.

@ the pet i t ioner  in  the wi th in proceeding,

t rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

Henry T. Luria
Pecksland Road
Greenwl-ch, CT 06830

be fo re  me  th i s

of January

to

d a y

rA-3 (2/76)

,  L 9 7 9 .



STATE OF NEW YOiTK
STATE TAX COMI'{ISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

HENRY T. LURIA

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a DeterminaLion or  a Refund
of Personal Income
Taxes  unde r  A r t i c l e (g )  22
Tax Law for the Year(s))Sor$€OdodrG0

L972 arrd L973

Sta te  o f  New York
County of Albany

AFFIDAVIT OF MAILING

of the

1g1he is an

age ,  and

Not ice of

Toby

employee of

that  on the

Decision

John Huhn ,  being duly sworn,  deposes and says that

the Department  of  Taxat ion and Finance,  over  18 years of

24th day of January , LgTg , &re served the within

by  enc los ing

a s  f o l l o w s :

Sworn

24th.

be fo re  me  th i s

of January

by (cert i f ied) mai l  upon Al- len H.

(representat ive of)  Ehe pet i t ioner in the within proceeding,

a true copy thereof in a securely sealed postpaid \^rrapper addressed

Allen H. Toby, Charles Hechr & Co.
595 Madison Avenue
New York, NY 10022

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  t n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  Se rv i ce  w i t h in  t he  sEa te  o f  New yo rk .

That  deponent  fur ther  says that  the satd addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  l r r appe r  i s  rhe

lasE  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

E O

d a y

rA-3 (2/76>

,  L 9 7 9 .



STATE OF NEW YORK
STATE TAX COIVMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

I{ENRY T. LURIA
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal- Income
Taxes under  Ar t i c le (n)  22

AFFIDAVIT OF MAILING

of  the

by (cert i f ied) mai l  upon David Darlow' Esg.

of)  the pet i t ioner in the within proceeding,

in  a  secure ly  sea led  pos tpa id  wrapper  addressed

t"" 
"uT, 5i.#" 16?3' 

(") )oaoa€aoodqso

Sta te  o f  New York
county of A1-bany

*re is  an employee of

age,  and that  on the

Notice of Decision

John Huhn ,  being duly sworn, deposes and says that

the Department of Taxat ion and Finance, over 18 years of

24E}:. day of January , 1979 , Xdhe served the within

( representa t ive

by  enc los ing  a  t rue  copy  thereo f

as fol lows: David Darlow, Esq.
Cutler & Cut ler,  Esqs.
150 East 58th Street
New York, NY

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

t .he  un i ted  s ta tes  Pos ta l  serv ice  w i th in  t .he  Sta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  h r rapper  i s  the

last knor^rn address of the (representat ive of the) pet i t ioner.

Sworn

24tll'

before  me th is

,  L g T g

l,^4{vww

E O

d t y of January

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Imrrt ll, lltl

&r ht't t. trflrt
klf,rfril fma
*,rdd €t! 0liltl

k ilr. krtrr

Please take notice of the fiOai.C* of, Dfcttl,ou
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ionS 600 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within f6rr nnthl
from the date of this notice.

lnquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

S!gcerely,

;

.,Hlchrrl Afrnmdrr
lrry.fl/f.tng lU
hril{ Oltfs

cc: Petit ioner's Representative

Taxing Bureau's Representative

TA-r .12  (6 /77)



STATB OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

HENRY T. LURIA

for  Redeterminat ion of  a  Def ic iencv or
for Refund of Personal Income Tax under
ArtLcLe 22 of the Tax Law for the Years
L972  and  L973 .

I .  Whether  pet i t ioner  was

employee in connection with his

Steel  Corporat ion,  Inc.  dur ing

DECISIOItr

I lenry T.  Lur ia ,  Peeksland Road,  Greenwich,  Connect icut

06830,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency or

for refund of personal income tax under Art icle 22 of the rax

Law for  the years L972 and L973 (F i le  No.  L22ZL) .

A formal hearing was held before George Murphy, Hearing

Off icer ,  3 t  the of f ices of  the State Tax Conur iss ion,  Two Wor ld

Trade center ,  New York,  New York,  oD February l l ,  L977 at  9 :45 A.M.

Pe t i t i one r  appeared  by  cu t l e r  &  cu t l e r ,  Esqs .  (Dav id  Dar low ,  Esq . ,

o f  counsel )  and by char les Hecht  & co.  (A l len H.  Toby,  cpA).  The

rncome Tax Bureau appeared by Peter  crot ty ,  Esq.  ( I^ I i l l iam Fox,

Esq . ,  o f  counse l ) .

ISSUES

an independent contractor or an

act iv i t ies on behal f  o f  Br i t ish

the  yea rs  i n  i ssue .
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I I .  l {hether  pet i t ioner ,  a  nonres ident ,  is  ent i t led to  an

al locat ion of  income to sources outs ide New York State,  wi th  respect

to  the compensat ion received f rom Br i t ish Steel  Corporat ion.

I I I .  Whether  income received by pet i t ioner  in  1973 was

at t r ibutable to  New York sources.

FINDINGS OF FACT

l .  Pet i t ioner ,  Henry T.  Lur ia ,  f i led New York State income tax

nonres ident  re turns for  L972 and L973.  For  L972 pet i t ioner  repor ted

tota l  Federa l  income of  $146 ,346.00 and tota l  New York income of

$35 ,324 .00 .  Fo r  L973  pe t i t i one r  repo r ted  to ta l  Federa l  i ncome o f

$159 ,736 .00  and  ze ro  i ncome fo r  New York .

2.  On January 26,  L976,  the Income Tax Bureau issued a State-

ment  of  Audi t  Changes against  pet i t ioner  for  L972 and L973.  Said

S ta temen t  imposed  add i t i ona l  t ax  due  o f  $5 ,203 .05  and  $6 ,07L .15

fo r  t he  respec t i ve  yea rs  L972  and  1973 ,  f o r  a  to ta l  o f  $LL ,274 .20 '

p l us  i n t e res t  o f  $L ,898 .27 ,  f o r  a  g rand  t o ta l  o f  $L3 ,L72 .47 .  The

basis for the adjustments as indicated on the Statement of Audit

Changes is  as fo l lows:

"Despi te  the use of  the term " Independent  Contractor"  in
your  contract  wi th  Br i t ish Steel ,  because of  the ext reme
degree of  contro l  and d i rect ion Br i t ish Steel  has over
your  saLes act iv i t ies,  \^7e consider  you to  be an employee
of  t t re  f i rm.  We therefore consider  your  "Consul tant  Fees"
to  be  wages .  (Regu la t i on  3 f . 3401 (c ) -1 (b ) ,  IRS  Regu la t i ons ;
Sec t i on  632 (a )  (1 )  and  (b )  (2 ) ,  New York  S ta te  Income Tax
Law) .

Because days worked at home are considered days worked
wi th in  New York State for  wage a l locat ion purPoses,  we
are inc lud ing a l l  o f  your  income f rom Br i t ish Steel  in
your  to ta l  New York income.  (Regulat ion 13f .16,  New York
State Income Tax Regulation) . "
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Acco rd ing l y ,  a  No t i ce  o f  De f i c i ency  fo r  $L3 ,L72 .47  was  i ssued

against  pet i t ioner  who then t imely  f i led a pet i t ion for  rede-

termination thereof.

3 .  At  the hear ing held on February 11,  L977,  the representa-

t i ve  fo r  pe t i t i one r  submi t ted  a  c la im  fo r  re fund  o f  $2 ,347 .79

fo r  L972 .

4.  Pr ior  to  L972 pet i t ioner ,  I lenry T.  Lur ia ,  was a pr inc ipa l

shareholder  and of f icer  o f  Lur ia  s teel  and Trading corp.  ( "LST") ,

with off ices in New York City. The aforementioned corporation

was appointed independent  sa les representat ive for  two steel

manufacturers located in  Great  Br i ta in ,  namely,  Steel  Company of

Wales and Uni ted Steel  Companies of  Great  Br i ta in .  In  L967 the

steel  indust r ies in  Great  Br i ta in  were nat ional ized.  As a resul t ,

the companies represented by LST were merged wi th  other  s tee l

companies and cont inued to be operated and contro l led by a Uni ted

Kingdom corporat ion known as Br i t ish s teel  corporat ion ( "BSC")

whose of f ices were located in  London,  England.  LST cont inued to

act  as an independent  sa les representat ive.

5.  rn  the la t ter  par t  o f  L97L,  pet i t ioner  was advised that

BSC had decided to  d iscont inue having independent  sa les repre-

sentat ives in  the Uni ted States and abroad.  BSC was a lso in ter -

ested in  acqui r ing cer ta in  assets of  LST and the business of

Lur ia  corp. ,  as i t  re la ted to  the products  manufactured by BSC.

In connect ion wi th  the aforement ioned purchase of  sa id bus iness,

pet i t ioner  entered in to a consul tant 's  agreement  wi th  Br i t ish
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Steel  Corporat ion,  Inc. ,  a  New York corporat ion wi th  headquar ters

in  New York  C i t y  ( "BSC,  Inc . " ) ,  e f f ec t i ve  Ap r i l  L5 ,  L972  un t i l

Oc tobe r  25 ,  L974  o r  un less  sooner  te rm ina ted .

6.  The agreement  prov ided,  in  par t ,  that  the serv ices

rendered by petit ioner were to be performed as an independent

contractor  and not  as an employee;  that  BSC, Inc.  was to  pay

pet i t ioner  $6,250.00 per  month and would prov ide h im wi th  of f ices

at i ts headquarters and would reimburse him for travel and out-of-

pocket  expenses;  that  pet i t ioner  was to  repor t  d i rect ly  and be

respons ib le  to  the  ch ie f  execu t i ve  o f f i ce r  o f  BSC,  Inc . ;  t ha t

pet i t ioner  was to  adv ise BSC, Inc.  concern ing methods of  deal ing

wi th customers of  BSC products and do a l l  such reasonable th ings

as BSC, Inc.  may,  request ,  to  ensure the proper  in t roduct ion of

designated BSC, Inc.  personnel  to  the af fa i rs  and personnel  o f

such customers;  that  pet i t ioner  was to  devote h is  fu l l  t ime to the

af fa i rs  of  BSC, Inc.  except  that  he was not  to  devote more than

30 business days per  year  to  the af fa i rs  of  o ther  corporat ions in

which he was off icer, director or employee. The agreement con-

ta ined a rest r ic t ive covenant  requi r ing pet i t ioner  not  to  render

any consul t ing or  adv isory serv ices or  to  become a d i rector ,

off icer, employee or agent of any organLzation which competes with

BSC,  Inc .  un less  the  l a t t e r ,  i n  w r i t i ng ,  ag reed  to  do  so .

7 .  BSC,  Inc .  d id  no t  w i thho ld  i ncome o r  soc ia l  secu r i t y

taxes on the compensat ion paid to  pet i t ioner .

8 .  On  o r  abou t  Chr i s tmas  o f  L973 ,  BSC,  Inc .  c losed  i t s  New

York of f ices and removed i ts  operat ions to  Houston,  Texas.
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9.  On h is  New York State nonres ident  re turn for  L972,

pet i t ioner  ind icated that  75 days were worked in  New York State

in sa id year  and 139 days were worked outs ide the State,  namely

at  h is  home in  Greenwich,  Connect icut .  Pet i t ioner  repor ted wages

received from Luria steel & Trading Corporation i-n said year

i n  t he  amoun t  o f  $47 ,666 .64 .

10.  On a r ider  at tached to h is  nonres ident  re turn for  L973,

pe t i t i one r  s ta ted :

"H9 is  pres ident  o f  Lur ia  Steel  and Trading Corporat ion
and is  a lso employed as a consul tant  by Br i t ish-  Steel
co rpo ra t i on .  He  rece i ved  $75 ,000 .00  f i om each  o f  t hese
companies in  L973.

During the year L973 taxpayer did not work in New York
at  a l l  but  per formed a l l  h is  serv iees for  both companies
from his home in Greenwich or at the stamford off i te of
Lur ia  Steel  and Trading Corp."

The w-2 receipt  f rom Lur ia  s teel  and Trading corporat ion

ind i ca ted  New York  S ta te  wages  pa id  ($75 ,000 .00 )  and  New York  S ta te

tax  w i thhe ld  o f  $2 ,625 .00 ,  as  we l l  as  New yo rk  c i t y  t ax  w i thhe ld

of  $337.s0.

11.  Pet i t ioner  fa i led to  present  suf f ic ient  ev idence to  prove

that  h i -s  re la t ionship wi th  BSC, Inc.  dur ing L972 and 1973 r^7as not

that of employer/employee, but rather that of an independent

contractor .

CONCLUSIONS OF LAW

A. That although the agreement between

designated him as an independent contractor

such for  payro l l  purposes,  pet i t ioner  was in

not  an independent  contractor .

pe t i t i one r  and  BSC,  Inc .

and he was t reated as

fact an employee and
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B.  That  the serv ices per formed at  home by pet i t ioner  for

BSC, Inc.  dur ing the years in  issue const i tu te days worked wi th in

New York State, since such services performed at home were for the

greater  convenience of  the pet i t ioner ,  in  accordance wi th  the

meaning and in tent  o f  20 NYCRR, seet ion 131.16.  (Speno v.  Gal lman,

35  N .Y .  2d  256 ,  Page  v .  S ta te  Tax  Con rn . ,  46  AD  2d ,  34L )

C.  That  the compensat ion received by pet i t ioner ,  Henry T.

Lur ia ,  f rom BSC, Inc.  dur ing the years in  issue was at t r ibutable

to New York sources and that  pet i t ioner  is  not  ent i t led to  an a l lo-

cat ion thereof .

D.  That  the c la im for  re fund for  L972 f i led on the date of

the hear ing was not  f i led wi th in  the s tatutory  t ime per iod,  in

accordance with the meaning and intent of section 687 of the Tax

Law. In  any event ,  Conclus ions of  Law t tA" ,  I tBrr  and "Ct ' ,  supra,  would

also requi re that  the c la im for  re fund be denied.

E.  That  the income received by pet i t ioner  in  L973 f rom BSC,

Inc.  and LST Corp.  was at t r ibutable to  New York sources.

F.  That  the pet i t ion of  Henry T.  Lur ia  for  L972 and L973

be and the same is  hereby denied.

DATED: Albany, New York

January 24, L979

COMMISSION


