
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Ear l  L .  Lemel le

AI'FIDAVIT OF MAITING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of the

for  the  Year  1972.

a Def ic iency or a Revision

Refund of

Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of Sept.ember, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Earl  L.  Lemel le,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Earl- L. LemeLle
112-11 179th  s t .
St .  Albans, NY 11433

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That. deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the lasL known address of the



JAUES H. TULTY JR., PRESIDENT
MITTON KOERNER
THOMAS H. I,YNCH

JOHN J. SOI,IECITO
DIRECTOR

Telephone: (518) 457-1723

September 28, 1979

Ear l  L .  Lemel le
1 1 2 - 1 1  1 7 9 r h  S t .
S t .  A lbans ,  NY 11433

Dear  Mr .  LemelLe :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

S incere ly ,

i
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cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STAf,E TAX CCT4MISSICD{

Tn the l4atter of the Petitiorr :

o f :

EARL L. LE I,IMJ';E : DECISICD{

for Redeterrnination of a Deficienqy or for :
Refund of Personal Inccne Ta< under Pgtj.cl-:e 22
of tlre Tax law for the Year L972

Petitioner, Earl L. Id,lelle, LL2-LL 179th Street, St. Albans, N6'/ York 11433,

filed a petition for redeterrnination of a deficienc.y or for refrrrd of personal

inccne ta:< turder Arbicle 22 of the Tax Law for the year 1972 (File No. 14075).

A snra1l clajrns hearing was held before William Valcarcel, Hearing Officer, at

ttre offices of ttre State Tax @nrLission, T\,vo World Trade Center, Nsr York, Neur York,

on July 10, 1978 at 10:45 A.M. Petitioner appeared pro se. The Inccne Tax Br:reau

appeared by Peter Crotty, Esq. (Abraham Sctlwarbz, Esg., of cor-rrsel) .

rSSUE

Whetlrer petitioner is entitled to clajm a dependenqg ocerqrb.ion for his daughter,

vitp resided with his forner wife.

F]NDINGS OF FASI

1. Petitioner, EarI L. Let'tel1e, tirrely filed a Neur York State inccne tax

resj-derrt return for L972, on wtrictr he deducted $31360.00 irr aUrncny palznents and

clained Andrea Lelblle and Ctreryl Lel"Iel1e as two dependents.

2. Tkre Inccne Tax Bureau issued a Notice of Deficienqr to petitioner dated

Februaqz 24, L976, on the gror:nds that $11680.00 of tlre $3,360.00 deducted as alimorry

palznents were child suplnrt trnlznents and were, therefore, not deducbible. Petitioner

conceded tktis finding and sukrnitted a crcunter-clajm for ttre allorr,rance of an additional

dependenqz o<errption of Lia Lel,blle, petitioner's daughter.
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3. Ttre Incrnre Tax Bureau reviewed ttre New York State inccne ta< resident

return for L972 fited by Doris C. LeI4eIle, petitioner's forner wife, and fou:rd that

she had clained tlvo o<erptions, wlrich the Br:reau assuned represerrted herself and Lia

Lelblle. No evidence was sr:tnr-itted to indicate that. the Inccme Tar Br:reau crcnplied

witlr its regular audit procredures by exarnining ttre tax return of Doris lel4elle' and

by requesting that she clearly establish tkrat she provided rrcre for the sr-ptrrcrt of

Lia l-etvlel-le than did petitioner, EarI L. Leltlelle.

4. Petitioner contended that irr addition to ttre alinrrny and cttild sul4nrt

payrents nrade to hls forner wife, he paid ttre real estate ta<es on the hqre in which

she lived.

5. D-rring L972, Doris C. Lel{elle, petitioner's fonrer wife, had custody of

Andrea, CI:e4zl and Lia lelblle.

CO}CL;USTONS OF LAI/{

A. ltrat petitioner, Earl L. I-e-04e11e, is entitled to a dependencry e><en{Pticn for

his daughter Lia Letr{el1e, under section 152(e) (2) (B) of t}re Internal Revenue Code

(as ttren in effect) and under section 616 of the Neru York State Ta>< Law, sjnce he

provided $Ir200.00 or rrpre for ttre support of the ctrildren, and since no evidence

was introduced clearly establishing ttrat his forner wife (who had cttstodlz of the

ckrildren) provided nrrre for the support of each child than did petitioner. (Section

152(e) (2) (B) of ttre Internal Revenue Code was anended by P.L. 94-455, to require

tl.at tl.e noncustodial parerrt provide $1,200.00 or nore for eactr child' if ttrere is

nrrre tlnn one child.. TLre ctrange was effective for taxable years loeginnjng after

October 4, 1976.)

B. Ttrat the petition of Earl L. Lelblle is granted to the exEent that an

additional dependenry e><erption is allqnled for his daughter Lia Lelblle.
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C. Ttrat the Incone Ta< Bureau is hereby directed to accordingly rodify the

Notice of Deficienq,z issued Febn:ary 24, L976 and ttrat, o<cept as so grarrted, tte

petition is in all ottrer respects denied.

DMED: Albanlz, New york

sEP 2 R 1s7g
s'IAf,E TA)( CCD,O/ESSIOD{


