
STATE OF NEW YORK
STATE TAX COMUISSION

fn the Matter of the Pet i t ion

o f

Rayrnond & Sylvia Krinsky

AFFIDAVIT OF },IAIIING

for Redeterminat ion of

of a Determinat ion or a

Personal Income & UBT

under Article 22&23 of the Tax Law

for the Years 7961.1962 1963 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of November, 7979, he served the within not ice of Decision by cert i f ied

mai l  upon Raymond & Sylvia Krinsky, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Raymond & Sylvia Krinsky
23542 Via Benavente
M i s s i o n  V i e j o ,  C A  9 2 6 9 2

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

a Def ic iency or a Revision

Refund of

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

k4
Sworn to before me this

9th day of November, 1979. , - -



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 7979

Raymond & Sylvia Krinsky
23542 Via Benavente
Miss ion  V ie jo ,  CA 92692

Dear  Mr .  &  Mrs .  Kr insky :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commissioner and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TN( COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaut s Representative



|l

STAf,E OF NLIII YORK

ST}ffE TAX CCSO{ISSICN

In tlre l4atter of ttre Petition

of

RAY}4C{D KRTNSKY and SYLVIA KRTNSI{T

for Redetennination of a Deficienqg or
for Refund of Personal Incqre and Unin-
corporated Business Ta:<es r-rnder Artj-cles
22 arld 23 of $re Tax Law for tlle Years
1961, 1962 and 1963. : ;

DEf,ISICN

Petitioners, Ralnnnd Krhslqf and Sylvia l{rinslqr, 23542 Via Benavente, I,lission

Viejo, Calif,ornia 92692, filed a petition for redeterminat"ion of a deficienry or

for refund of personal inccne and r:ninorporated business ta:<es uder Articles 22

and 23 of the To< Law for ttre years 1961, 1962 and 1963 (File l$o. 01310).

On Decenber 13, L978, petitioners inforned ttre State Ta< @nnission, irr

writing, that threy desired to waive a snall clajms hearing and to sr.rbnrit ttre case

to the State Ta>< Connfssion, based on t]re entire record contained i.:a t]re file.

ISS:IJES

I. lftretlrer S251000.00 paid to petitioner Ralznrlrrd itrinsky for a covenant rpt

to ccrq2ete was subject to r:ninoorSrcrated busj_ness ta><.

Ir. Wrether "reasonable carse" exists for ttre cancelling of penalties ingnsed

for failure to file r:nincorSnrated business ta< returns for L962 and 1963.

F]NDINCS OF FACT

l. Petitioners, Ralmond and Sylvia ltinsky, filed Nsr York State c€nbhed

inccne ta>< returns for 1961, 1962 and 1963. Petitioner Ralmond l{rinslqr filed an

wrinorrporated business tac return for 1961, but did not file uninorporated

business tax returns for 1962 and f963.
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2. On Decenber L2, L965, petitioners reported clrangres in Federal taxable

incrrre only to petitioner Ralznond Krinslq/'s tarable Jnccne, pursuant to section 659

of the Ta< Law. Based on ttris inforrnation and ttre fact ttrat petitioner Ralrnrnd

Krinsky d,id not file r:nincorporat€d business tax returns for 1962 and 1963 ard

re5rcrL ttre gain frqn the instathrent sale of his tx-rsiness, ttre interest inccne

thereon and a palnrerrt received for a ccnrenant not to ccnpete, the Inoare Tax Bureau

issr:ed a Statenent of Audit Ctranges on JuIy 15, 1966. Said Sta@rent was for

personal incrne ta< of $f54.0I, rm-inoorgnrated bu.siness tax of $2,634.02, plus

penalty of $594.70 (pursuant to section 685(a) of ttre Tax l-an) a1d interest of

$575.78, for a total dr,re of $3,959.51.

3. On Novernber 9, L966, petitioners rsnitted a ctreck for $2,000.00 to be

applied agalnst thre tac liability for issues conceded by thern at the conference

held by tlre Incrcne Tax Bureau on October 20, L966.

4. O:r May 22, L967 | tlre Inocne Ta< Bureau issued a Notice of Deficienq/ based

on the aforenentioned Staterent of Audit Changes.

5. On August 1'5, L967, tJ:e Inccne Tax Bureau received a petition for a

hearing. Attached ttrereto was a sta@rent by tlre certified public ac.coultant and

preparer of petitioners' returns in wtrich he clajned responsibifity for t-tte non-

filing of r:nincrcrporated busiless tax returns; accordinglY, he requested that the

penalQr be abated.

6. Petitioner Ralmond lkinsky aga:eed ttnt interest incrrre and instalhent

sale gain frqn the sale of tlre business vJere subject to r:ninorSnrated business

tax. He took issr:e only wittr tlre irrEnsition of r:nincrrrlnrated Ln:siness ta>( on ttre

inccne which resulted frcrn a covenant not to ocnpete.

7. In July of 196I, petitioner Ralznurd Krinslq/ sold his ftrel oil br:siness as

a result of his jnduction into rnilitary senzice. Ttrere r,,ere tr,vo selnrat€ ontracts.

The first contract was for the sale of tle assets and gooduill on tlre installnent

basis. Ttre seocnd contract was a restri-ctive covenant, vihich stated tlrat tie
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buyer of tlre business agreed to pay tlre seller $251000.00 c/er a period of years if

tle seller refrajned frcrn corpeting with tlre br.ryer for five years frqn the date of

sale of tlre business.

B. Petj-tioner Ralnrcnd Krinslqr' crcntended that b^ro separate ontracts rrere in

effect and that tLre restristive qcvenant was an isolated transaction, separate fmn

the sale of thre busi-ness.

CCIruUSIONS OF IAI/'I

A. That sinoe petitioners, Ralznrrnd and Sylvia lkinslqr, filed ccnrlcjned Nerrrr

York State inccne ta< retrrrns for tlre years at issue and since petj-tioner Syliva

Itinsky was not engaged in the unincrcrporated brsiness, the Inccne Ta< Br:reau is

directed to delete her name frcrn tfie Notice of Deficienqf issued on May 22, Lg67.

B. That the covenant not to engage in an occr:pation or undertaking that would

conflict wittr the business interests of the buyer oonstituted the surrender of an

intangible asset, property right or right of value directly onnected with the sale

of ttre business

C. That t}re inccne derived by petitioner Ralznond Krinslqr dr:ring tlre years at

issue, frorn 16s covenant not to crcnpete, consijtuted r:nincrcrlnrated txrsiness grpss

inccne, witb-in the neaning of section 705 of tlre Tax Lar; ttrerefore, it r^ras sr:lcject

to tax r:nder section 701 of ttre Tax Law.

D. That petitioners' failure to file rated business ta>< returns was

due to reasonable causei therefore, all penalties are cancelred.

E. That ttre petition of Ralnnnd and Sylvia l{rils$ is gnanted to the ortent

shor^rn in Conclusions of Law "A' urtd ''ou. Ttre Inccne Tax Bureau is hereby directed
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to rcdify the Notice of Deficiency issued on May 22, L967i tur,iever, e(cept as so

granted, the petition is in all otler respects denied.

DATED: Albany, New York

N, i r,;3


