
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROY E. KESTER and PATRICIA KESTER

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art . ic le 22 of the Tax Law for the Year
r973 .

DECISION

Pet i t ioners ,  Roy  E.  and Pat r i c ia  Kes ter ,  2308 P lum St ree t ,  Schenectady ,

New York 72309, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal incorne tax under Art ic le 22 of the Tax Law for the year

1973 (Fi le No. 12164) .

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Bui lding l l9,  State Campus, Albany,

New York ,  on  November  29 ,  1978 a t  9 :00  A.M.  Pet i t ioners  appeared by  Denn is  M.

Englert ,  Esq. The Income Tax Bureau appeared by Peter Crotty,  Esq. (Patr ic ia L.

Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSI]ES

I.  t rChether pet i t ioner Roy E. Kester was domici led in New York State for

1973 and i f  so, whether he was taxable as a resident of New York State for

s a i d  y e a r .

I I .  Whether pet i t ioner Roy E. Kester is ent i t led to a credit  against New

York State personal income tax for 1973, for income tax paid to the Commonwealth

of Pennsylvania.

FINDINGS OF FACT

1.  Pet i t ioners ,  Roy

State Income Tax Resident

E.  and Pat r i c ia  Kes ter ,  t ime ly

Return for 1973. The address

f i led a New York

shown on the return
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was 2308 Plurn Street,  Schenectady, New York. On said return, a subtract ion of

$20 '867.20  was taken re la t ing  to  income earned by  pe t i t ioner  Roy E.  Kes ter

while working in Pennsylvania in 1973.

2. On February 13, 1975, the Income Tax Bureau issued a Statement of

Audit  Changes stat ing that pet i t ioner Roy E. Kester was considered a New York

State resident for al l  of  7973, and that al l  income earned during 1973 was

taxable to New York State. Accordingly,  on August 25, 7975, the Income Tax

Bureau issued a  Not ice  o f  Def ic iency  aga ins t  pe t i t ioners ,  impos ing  persona l

i n c o m e  t a x  o f  $ 1 , 0 7 5 . 2 9 ,  p l u s  i n t e r e s t  o f  $ 1 0 9 . 4 1 ,  f o r  a  t o t a l  o f  $ 1 1 7 8 4 . 7 6 .

3. Pet i t ioner Roy E. Kester was employed by the United States Department

of the Inter ior.  In July of 1972, the Department of the Inter ior c losed their

off ice in Schenectady and pet i t ioner r{as transferred and permanently assigned

to the Pit t .sburgh, Pennsylvania, of f ice.

4. Pet i t ioners maintained a home in Schenectady, New York, dur ing the

yeat in quest ion, where pet i t ioner Patr ic ia Kester and their  chi ldren l ived.

Pet i t ioner Roy E. Kester rented a room in a pr ivate home in Pennsylvania,

where he had his personal belongings.

5. Pet i t ioner Roy E. Kester joined busi-ness and social  c lubs and organ-

izat ions whi le l iv ing in Pit tsburgh and maintained a checking account there.

6. Pet i t ioner Roy E. Kester test i f ied that in 1973 he spent no more than

sixty days in New York State for the purpose of v is i t ing his family.  Many

t imes his Schenectady home would be a stopover,  s ince his job required him to

travel throughout the Northeast.  Pet i t ioner also spent t ime in Schenectady

when he was on vacat ion.

7 .  Pet i t ioner  Roy E.  Kes ter  ma in ta ined h is  New York  d r iver ' s  l i cense and

his car was registered in New York, s ince the car was mainly used in New York

by his son. Pet i t ioner Roy E. Kester was registered to vote in New York, but
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did not choose t .o do so in 7973.

8. Pet i t ioner Roy E. Kester f i led a Commonwealth of Pennsylvania income

tax  te tu rn  fo r  1973 and pa id  income taxes  o f  $481.44 .

9. Pet i t ioner returned to his SchenecLady home in December of 1975, when

he was permanently assigned to a new off ice in Albany, New York.

CONCTUSIONS OF tAW

A. That pet i t ioner Roy E. Kester was a domici l iary of New York State

during 1973. Pet i t ioners maintained a permanent place of abode in New York

and spent more than thirLy days in New York during said year;  therefore, they

were residents of New York State for income tax purposes, within the meaning

and intent of  sect ion 605(a)(t)  of  the Tax f ,aw and 20 NYCRR 102.2.

B. That pet i t ioners are ent i t led to a resident tax credit  in accordance

with sect ion 620 of the Tax law. The Income Tax Bureau is directed to modify

the Not ice of Def ic iency issued on August 25, 1975, by the amount of said

a l lowab le  res ident  tax  c red i t .

C. That the pet i t ion of Roy E. and Patr ic ia Kester is granted to the

extent indicated in Conclusion of Law "B",  and that,  except as so granted, the

pet i t ion  is  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

ocT I1979
COMMISSION

COMM]SSIONER



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  9 ,  7979

Roy E.  &  Pat r i c ia  Kes ter
2308 P lum St .
Schenectady, NY

D e a r  M r .  &  M r s .  K e s t e r :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have noql exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the St.ate Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Dennis M. Englert
Eng ler t  &  Re i l l y ,  Esqs .
144 Barrett  St.
Schenectady, NY 12305
Taxing Bureau's Representat ive



STATE OF NELI YORK
STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

Roy E.  &  Pat r i c ia  Kes ter

AFFIDAVIT OF MAIIING

for Redeterminat ion of

of a Determi.nat ion or a

Personal Income Tax

under Art ic le 22 of the

for  the  Year  1973.

a  Def ic iency  or

Refund of

Tax law

a Revis ion

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of 0ctober,  7979, he served the within not ice of Decision by cert i f ied

mai l  upon Roy E. & Patr ic ia Kester,  the pet i t ioner in the within proceeding, bV

enclosi-ng a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Roy E. & Patricia Kester
23OB P lum S t .
Schenectddy, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New york.

That deponent further says that the said addressee is the petit ioner herein

and that the address set forth on said wrapper is th; last known address of the
pet i t ioner .

l/Sworn to

9th day

before me

of  0c tober ,



STATE oF NElr/ YORK
STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

Roy E.  &  Pat r i c ia  Kes ter

AT'FIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of t}:re

fo r  the  Year  1973.

Defic iency or a Revision

Refund of

Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes

of the Department of Taxat ion and Finance, over

9th day of October,  1979, he served the within

mai l  upon Dennis M. Englert  the representat ive

proceeding, by enclosing a true copy thereof

wrapper  addressed as  fo l lows:

Mr. Dennis M. Englert
Englert  & Rei l ly ,  Esqs.
L44 Barrett St.
Schenectddy, NY 12305

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive o

and says that he is an enployee

18 years of age, and that on the

not ice  o f  Dec is ion  by  cer t i f ied

of the pet i t ioner in the within

in a securely sealed postpaid

pet i t i

Sworn to

9th day

before me

of  October ,


