
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

C laude C.  &  Lore  K.  Ke l l y

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax

under Art ic le 22 of the Tax law

for the Years 1969 - 7970.

AFFIDAVIT OF MAITING

St.ate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of November, 7979, he served the within not ice of Decision by cert i f ied

nai l  upon Claude C. & Lore K. Ke1ly,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

C laude C.  &  Lore  K.  Ke1 ly
46 B is  Ave.
Le  Ves ine t  (yve l ines) ,  F rance

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet iL ioner .

Sworn to before me this

9 th  day  o f  November ,  L979.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATB OF NEI{ YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Claude C. & Lore K. KeIIy

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for the Years 1969 - 1970.

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of November, 1979, he served the within not ice of Decision by cert i f ied

mai l  upon El l iot t  Manning the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. El l iot t  Manning
One State Street pl-aza
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive ofJhe pet i t ioner.

Sworn to before me this

9th day of November, 7979.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 9, 7979

Claude C.  &  lo re  K .  KeI Iv
46 Bis Ave.
G. Clemenceau
le Vesinet (Yvel ines), ,  France

Dear  Mr .  &  Mrs .  Ke l l y :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
El l iot t  Manning
One State Street PLaza
New York, NY 10004
Taxing Bureaur s Representat ive
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STAIts OT NEW YORK

STATB TAX COM!,IISSION

fn ttre !{attsr of the PetltLon

of

CLAUDE C., JR. and LORB tr. KEITLY

for RedetermrLnation of a Deficlenclt
for Refund of Fersonal Incmq Tax
under ArtLcle 22 of the |fax Law for
the Ycars 1969 and 1970.

t

t

or r

a

DECISION

PetltLonors, Claudo C., {Fr. and lcre K. f,cllyr tl6 Bte Avonue,

G. Clemenceaur Lo Vcclnet (Yvollnea), France, fllcd a petltlon for

redstomlnation of a dafl,cLonay or for refund of personal Lnaonc

tax under Artlole 22 of the Tax taw for the yeam 1969 and 1970

(FLIe No. 01300'  .

A srnall claLme hearlng was held beforo Harry Huebech, Hearl.ng

Off,lcer, at tlre offLoce of the gtata Tax Comnigeion, T'rrro World ltade

Center, $ew York, New Yorihr on Scptember 28, Lg77 at lrl5 P.l{.

Petl.tioners appeared by Elltot Mannlng, Esg. The Incomo Tax Bureau

appeared by Peter Crotty, Esq. (Irwln Levy, Baq., of oounael).

I. l{hether an Ngrcoment entered lnto bctseen nonrosl.dcnt petl-

tl,oner Claude C. Kellyr ifr. and a New York partnerahLp (of, which he

was a rnember), whLch provldad that all of hLs lnoome vaE to be considcred

forelgn aource l.ncorne wae bl,ndLng on Ncw York State for Lnoome tax

purposaa.
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II. If sa!.d agr€rmcDt wag not bLndlng on New Yorkr whctlror

the Incone Tax Burcau mado a proper allocatlon of petltLoner Claudc

C. Kelly, iltr.re dl.stri.butlve partnershlp lnoome to Ncv Yorkl wlth

partlaut ar rcfnroncc to tlrc ceotlon ,911 exclusLon of, the Interael

Revcnua Code.

FINDINcS OF TACT

l. Peti.tlon.trc, Claude C.r ,Xr, and Iore K, Fcl,lyr tlncly ftlad

New York Stato irersonal lneome tax nonresldent rcturnt for 1969 and

1970, ln whlch petitloncr Claudo C. Kcllyr Jr. allocated a portl.on

of hLe total dlatrtbutlve ahare of partncrchtp lnoomc al Hew lork

tourcc Lncorne.

2. t[ho Xnoomc Tax Burcau eontondcd ttrat Claudc C. Xellyr Jr.

ueod an Lnoorroot method of allooati,on to Ncw lorh sourcsa of, dt,gtrl-

butlvs partnerehl,p lnoomel thcreforo, lt losued atatonentg of, audl,t

changos Ln shlsh lt adJuated safd alloeatlon. Asoordl,nfly, tt

{rsucd a NotLoo of DefLElcnay on aprll, 13, 1973 f,or 1959 (whLeh wag

amcndcd on Auguat 28r 1973) for $318.98 ln pereonal lnoomc ttxr plus

$62'.73 !.n lntorestr for a total of ${11.?1. It also Lseucd a t{otLoo

of Dofleloncy on llarch 25, 197'l for 19?0 for $608.82 l.n parsonal

!.noome tax, plua gX07.5{ Ln interest, for a total of $716.36.

3. petttLonoro vatre nonresldcnta of New York State durlng t96t

and 1970. elaudG C. Kellyr Jr. wrs a nernbcr of the Now Yorh partncr-

shtp of Cleary, Gottllebr Stoon and Eamllton (heroinafter 'ttto

partnershlpo), whLch had othcr offlceg ln WachLngtonr D.C.p Parlrl
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prano6, and Brussols, Bclglun, E€ performed servlcss aE a resldant

partner ln ttre Parls offioe durLng the years at Lseus.

4. fn 1969 and 1970, the percent of total partncrship lnconc

earned i.n New York State wae 61.3?t and 57.90tr resPectl 'vs1yl 17.88$

and 18.{5t  was carnod ln Warhlngtonr D.C.7 and e0.?5t and 23.61t wag

from foreign 6ourc6s.

5. Aftcr cubtractLon of addlt!,onal flrct yetr dcpreeLation,

Claude C, Kelly, ntr. ra dlefrtbutlve share of, partnerchip lnoone wal

9461127.07 for 1969 and ${91367.00 tn 1970. Be l rad an agrcoent

wtth the partnershl.p whl,oh provLded tlrat hlg entl.re dietrLbutlve

partnershtp share waa payabla out of Lncome from touroes outslde

the Unl,ted States (and wae ro treated on the booke of tlre partnar-

ehtp) and that Lt was aonsLdered forelgn eourcc lncomc. SaLd

agreonent waE rccognl,red by tba Xntcrnal Rev€nuo Scrnrlac for Fodcral

lnoona purposos. Ee also crcluded i25r000.00 ln each year fron hle

dlstrlbutLvo Ehars of partnerahLp J.ncome Ln reporthg Fsd,eral

adJugted gros6 lnoorne, ln accordance wlth sectlon 911 of the Internal

Rcvenue Cods.

6. For 1969 tha Xneome lfax Buroau recomputed t{r. Kellyf a allo-

catLon by taklng 61.3?t of thc total net dlstrlbution of S{6'127.07,

to datomLnc total tsow Sork aourco lncome. It then gubtraqtcd the

scoti.on 911 ExElusl,on of $251000.00 (whtch was greater than tbe remainl.ng

non-N€s York l,ncomel fron ths total nat distributLon to arri.vc at

92I, t127.8?. ThLg was the arpunt allocable as New York souree Lncome

and tbus allowed petit!,oner thc benefLt of the seetLon 9II exelusion.
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7. for tbTO the rnoome Tax Bureau rocomputsd petlttoncrtr

allocatl.on by takl.ng 57.90t of r,hc total dletrlbutlon of $f9r517.00

to arlva at Ncw York aouroa Lnosne of $2115{7.00. Ahlr anount waa

rcduced by addttlonal fLrct-ycrr deprGclatLon. Potl,tloner dld not

loge ttre beneftt of the sactlon 9ll cxcluelonr cLnoc New York lncoms

rras less than Fcderal lneomc.

8. Thcri wag: no dlsagrccmcnt wlttr el,ther factual natterr or

wlth tho rnathanatLcal acourasy of ttre dcflcicnclea.

cor{cl{usrgs or r+w
A. llrat ttre agrreencnt cntored lnto batwcen pctltloncr Claude

C. trelly, ittr. and tlrs partnsrahlp was not bl.nding on Ncw York gtatc

lor ptrrpoece of Nsw York State pcraonal lnomc tax, Ln aooordanoe

wLth ttrc moanl"ag and Lntcnt of taatlon 637 (b) of the Tax Law.

B. That the mettrod uged by ttre Incomc Tax Bureau ln thc

allooati.on of pctitlonerrs dlstributtve ehare of partnerehlp

!.noorrc to Hcw York sourcet war proper, alncs lt wae bagod on ttrc

partnorshlp's p.roentage of Lnoouro derlvcd from New York State.

Thlg allocatlon nethod alEo provlded for the sectl,on 9ll cxclurl.on,

Ln tlrat pe tt t,Loner dLd not loso thc bcnaf lt of ga!.d eection of the

Intcrnal R€vonus Code and that Ncw York aoutrco l.ncomc was not graator

tlran Fcderal lncome, in aecordancc ulttr thc meanl,ng and lntent of

gcctl,on 63? of tlre Tar lraw.
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C. that ttre petl,tlong of Claude C., ft. and lcre K. Kelly

for 1969 and 1970 are denl,ed and the notl.ceg of deflel,ency Lcaued

Aprll 13, 1973r rB rEvLsed Auguet 28, 1973, for 1969 and March 25,

197{ for 19?0 aro sustal,ncdr together with euch addl.tlonal lntcrcgt

as may be lawfully owLng.

DAIEDT Albany, Nsw York STATE TAX COl,ll,tISSIOA

N0y s fg79


