
STATE OF NEW YORK
STATE TAX COMMISSION

In  Lhe Mat te r  o f  the  Pet i t ion

o f

AIBERT C. and BONNIE Il. JOHNSTON

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes  unde r  A r t i c l e  {80  22
Tax Law for the Year(s) PFI&n{JOIDGX
1968,  1969 and L970.

Sta te  o f  New York
County of Albany

John Huhn

)She is an employee of the

age,  and tha t  on  the  31s t

Not ice of Decision

, being duly sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

AFFIDAVIT OF MAILING

of the

day of JanuarY , L9 79 r Fhe served the within

by (cert i f ied) mai l  upon Albert  C. & Bonnie H.
Johnston

fXRRXRfRRkn*Hg1Xpfi t-he petitioner in the within proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fo l lows:  Alber t  C.  & Bonnie H.  Johnston
25 Outlook Drive
Dar ien,  Connect icut  06820

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  h r rappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  PosEa l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That deponent further says that the said addressee is the (XdFXtgO(ilXffi lS(H'

dXXMdX pet i t ioner  here in and that  the address set  for th on said wrapper is  the

las t  known  add ress  o f  t he  W pe t i L i one r .

Sworn

3  l s t

t o

d a y

it

be fo re  me  th i s

of  January ,  L979.

rA -3  (2 /16 )



STATE OF
STATE TAX

NEW YORK
COMMISS ION

In the lv lat ter of  the Pet i t ion

o f

ALBERT C. and BONNIE H. JOHNSTON

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  DeterminaEion  or  a  Refund
of Personal Income
Taxes under  Ar t i c le  GI  22
Tax Law for the Year(s)xgXIk1ig*f*X
1968.  L969 and 1970.

Sta te  o f  New York
County of Albany

John Huhn

Xhe is an employee of the

age,  and Ehat  on  the  31s t

Not ice of Decision

,  be ing  du l y  sworn ,  deposes  and  says  tha t

Department  of  Taxat ion and Finance,  over  18 years of

AFFIDAVIT OF MAILING

of  the

by (cert i f ied) mai l  upon Harr ington Harlow, Esq.

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wrapper  addressed

day of January , L9 79, Xhe served the within

( rep resen ta t i ve  o f )

by enclos ing a t rue copy thereof  in  a

as fo l lows:  Harr ington Har low,  Esq.
800 Third Avenue
New York, New York L0O22

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l - y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cusLody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said \^r rapper is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to  be fo re  me  th i s

day of January

C1L"UL

rA-  3 (2 /7  6)
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J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OFNEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

Juury llr l97S

*lb*t g. & &finL u, J$ortm
!5 tlsfitreoL hrt,vc
llmi*n, Gmcttcu 00SlO

trntr IrF. I !ba. Johartmt

Please take notice of the brctddt

of the State Tax Commission enclosed herewith.

You have now exharrsted vorrr  r isht-of review at the administrat ive
level. Pursuant t" .;;1";a$ 

'^T90"' 
of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced inrthf: S$f;leme
Court of  the State of New York, Albany County, within 

r f  n

from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

JOESIB cXmffia'!?
$g\RIS EITUIABn

cc: Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

:
ALBERT C. ANd BONNIE H. JOIINSTON

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Personal fncome Tax under :
Ar t i c le  22  o f  the  Tax  Law fo r  the  years

DECISION

1968 ,  1969  and  L97O.

Pet i t ioners,  A lber t  C.  and Bonnie H.  Johnston,  25 Out look

Dr ive,  Dar ien,  Connect icut  06820,  f i led a pet i t ion for  redeter-

minat ion of  a  def ic iency or  for  re fund of  personal  income tax

under  Ar t ic le  22 of  the Tax Law for  the years 1968,  L969 and L97O

(F i l e  No .  01802 ) .

On December 20,  1977,  pet i t ioners in formed the State Tax

Commiss ion,  in  wr i t ing,  that  they desi red to  waive a smal l  c la ims

hear ing and to  submit  the case to  the State Tax Commiss ion,  based

on the ent i re  record conta ined in  the f i le .

ISSUES

I .  Whether  a l l  o f  the income received by nonres idbnt  pet i -

t ioner  Alber t  C.  Johnston,  f rom his  act iv i t ies as a lawyer  dur ing

1968 ,  1969  and  L97O,  was  a l l ocab le  to  New yo rk  S ta te .
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II.  Ir/hether the Income Tax Bureau properly included dividend

and in terest  income in  pet i t ioner  Alber t  C.  Johnston 's  ad justed

gross income subject  to  tax for  L97O.

I I I .  Whether  the Income Tax Bureau correct ly  ad justed pet i -

t ioner 's  Federa l  i temized deduct ions for  New York State personal

income tax purposes for  1968,  L969 and 1970.

FINDINGS OF FACT

1.  Pet i t ioners,  A lber t  C.  and Bonnie H.  Johnston,  f i led

New York State personal income tax nonresident returns for 1968,

L969 and L97O, oh which pet i t ioner  Alber t  C.  Johnston a l located

the income der ived f rom his  act iv i t ies as a lawyer  to  sources

wi th in  and wi thout  New York State.

2. The fncome Tax Bureau contended that petit ioner Albert C.

Johnston was a member of a New York partnership; therefore, al l

o f  h is  income was subiect  to  New York State income tax.  I ts

content ion was based,  in  par ! ,  oo a State Tax Commiss ion decis ion

dated December B,  L97L for  1965 and L966,  which was rendered

against  pet i t ioners and involved the same issue of  a l locat ion.

3. The Income Tax Bureau issued a Statement of Audit Changes,

on which it  recomputed petit ioners' New York income, without

a l locat ion to  sources wi thout  New York State.  In  addi t ion for

L97O, i t  ad justed the Federa l  amount  used in  the "B/A"  formula
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in  comput ing New York i temized deduct ions.  Accord ingly ,  i t

issued a Not ice of  Def ic iency against  pet i t ioners on Ju ly  31,

L972  fo r  1968 ,  1969  and  l 97O in  the  amoun t  o f  $6 ,424 .06  i n

pe rsona l  i ncome tax ,  p lus  $851 .95  i n  i n te res t ,  f o r  a  to ta l  o f

$7 ,276 .OL .

4.  Dur ing the years at  issue pet i t ioner  Alber t  C.  Johnston,

a res ident  o f  Connect icut ,  was an at torney specia l iz ing in  Patent

Law. He was l icensed to practice law in New York and the Distr ict

o f  Columbia.  He was not  l icensed to pract ice law in  the State

of  Connect icut .

5. Petit ioner Albert C. Johnston was a member of a law

partnership during 1968, 1968 and .Tanuary and February of L97O.

The par tnership 's  on ly  of f ice was located in  New york.  A11 fees

earned by h im passed through the par tnership 's  books and pet i t ioner

received a percentage of  sa id fees f rom the par tnership.  Pet i t ioner

Albert C. Johnston resigned from the partnership at the end of

February,  I97O. Thereaf ter  for  the balance of  the year ,  he main-

tained an off ice under his own name in New york.

6.  Pet i t ioner  Alber t  C.  Johnston contended that  the fees

earned from cl ients, both as a member of the partnership and as

an ind iv idual ,  were based on an hour lv  ra te for  serv ices per formed

and that  he a l located h is  income to sources wi th in  and wi thout

New york State, in accordance with wherever the hours were worked
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( i . e . ,  New  Yo rk ,  Wash ing ton ,  D .C . ,  a t  h i s  r es i dence  i n  Connec t i cu t

and e lsewhere) .  He fur ther  contended that  he mainta ined p laces

of  bus iness in  Ar l i -ngton,  V i rg in ia ,  a t  h is  res idence in  Connect icut

and that  he regular ly  and systemat ica l ly  carr ied on h is  profes-

s iona l  ac t i v i t i es  i n  Wash ing ton ,  D .C .

7.  At  h is  res idence in  Connect icut ,  pet i t ioner  Alber t  C.

Johnston had a room which contained a desk, a telephone and a

smal l  l ibrary .  He main ly  ut i l ized the room on evenings and week-

ends. There was no indication anlzwhere that i t  was a place of

business. Zomng laws did not permit him to hold out to the

publ ic  that  the home was a p lace of  bus iness.  He d id not  submit

documentary or any satisfactory evidence to show that the services

per formed in  h is  res idence were per formed in  conjunct ion wi th

business carr ied on in  Connect icut .

B.  Pet i t ioner  Alber t  C.  Johnston d id not  submit  documentary

or  any sat is factory ev idence to  show that  he mainta ined a bona f ide

o f f i ce  i n  A r l i ng ton ,  V i rg in ia ,  o r  i n  Wash ing ton ,  D .C . ,  o r  t ha t

except  for  iso lated and in f requent  v is i ts ,  he regular ly  and

systemat ica l ly  pract iced h is  profess ion at  these locat ions.

9.  In  recomput ing pet i t ioners '  personal  income tax return

for  L97O, the Income Tax Bureau inc luded only  pet i t ioner  Alber t  C.

Johnston 's  income f rom his  act iv i t ies as a lawyer  in  h is  ad justed



gross income,  subject  to  tax.  I t  d id  not  inc lude d iv idend and

interest  income.  I t  corrected pet i t ioners '  er ror  in  subtract ing

dividend and interest income from Federal income for purposes of

the "B/A" formula, used to determine the port ion of the Federal

i temized deduction which was attr ibutable to New york income.

CONCLUSIONS OF LAW

A. That petit ioner was a member of a law partnership during

1968, L969 and January and February of I97O and that said partner-

sh ip had i ts  so le of f ice in  New York State and no of f ice e lsewhere;

therefore, al l  income received by him from the partnership was

allocable to New York State, in accordance with the meaning and

intent  o f  sect ion 632 (b)  o f  the Tax Law.

B.  That  dur ing the per iod March I ,  L97O to December 31,

L97O, pet i t ioner  mainta ined an of f ice in  New York State and d id

not have a bonl f ide off ice elsewhere and that New York was the

only  p laee (except  for  iso lated t ransact ions)  where pet i t ioner

systemat ica l ly  and regular ly  carr ied on the pract ice of  h is  pro-

fess ion ;  t he re fo re ,  a l l  i ncome de r i ved  f rom pe t i t i one r ' s  ac t i v i t i es

as a lawyer during said period in 1970 was al locable to New York

State,  in  accordance wi th  the meaning and in tent  o f  sect ion 632(b)

of  the Tax Law and 20 NYCRR 131.4.
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C. That the fncome Tax Bureau properly excluded petit ioners'

d iv idend and in terest  income f rom adjusted gross income subject

to  tax for  L970,  in  accordance wi th  sect ion 632 (b)  o f  the Tax Law.

D. That the Income Tax Bureau correctlv determined the

por t ion of  pet i t ioners '  Federa l  i temized deduct ions at t r ibutable

to their New York income, in accordance with the meaning and

in ten t  o f  sec t i on  635 (c )  and  20  NYCRR L32 .L2 .

E.  That  the pet i t ion of  A lber t  C.  and Bonnie H.  Johnston

is  denied and the Not ice of  Def ic iency issued July  31,  L972 is

susta ined,  together  wi th  such addi t ional  in terest  as may be

lawful ly owing.

DATED: Albany, New York

January  31 ,  L979

l n  * - -  r /
;I\Wttn )L.s.tv,u^.

COMMISSIONER

STATE TAX COMMISSION

COMMISSIONER


