
STATE OF NEId YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Harry & Barbara Hurwitz

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  1971 & 1972.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Harry & Barbara Hurwitz,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

\,rrapper addressed as fol lows:

Harry & Barbara Hurwitz
6447 Guernsey Ave.
Malibu, CA 90265

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

t

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

meorq, r"I",
dayf or r ,  L979 .



JAMES H. TUttY JR., PRESIDBNT
MITTON KOERNER
THOMAS H. IYNCH

JOHN J. SOIIECITO
DIRECTOR

Telephone: (518) 457-7723

September 28, 1979

Harry & Barbara HutwiLz
6447 Guernsey Ave.
Malibu, CA 90265

Dear  Mr .  &  Mrs .  Hurwi tz :

Please take not ice of the Decision of the State Tax Connission enclosed
herewith.

You have nold exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 &, 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, A1bany County, within 4 months
from the date of this not ice.

Inquiries concerning the cornputation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
rep Iy .

Sincerely,

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau's Representat ive



STAXE OF NEW YORK

STAf,E TA)( CCI4MISSICN

In ttre }4atter of ttre Petitron :

o f :

HARR:T Til.]RhNTZ ATTd BARBARA ITURhIITZ : DECISION

for Redetermination of a Deficienq; or :
for Refrrnd of Personal Inccrne and Unin-
cor;nrated Business Ta><es r:nder Articles :
22 and 23 of ttre Ta< Iaw for tkre Years
1971 and L972. :

Petitioners, Harry and Barbara Hurw"itz, 6447 Gternsey Averrue, Mal5Jcu, CaIi-

fornia 90265, filed a petition for redetermination of a deficienqg or for refi:nd

of personal inccne and r:nincor;nrated busjness ta:<es r:nder Articles 22 ard' 23 of

ttre Ta< Law for ttre years L97L arl.d' L972 (File No. L4927) .

O: October 28, 1978, petitioners advised the State Ta< Ccrranission, in r,riting,

ttrat tlrey desired to waive a grnll claims hearing and to sulxrft t]te case to the

State Ta< Ccrnrulssion, based on ttre entire reqcrd contained jn the file.

ISSTJE

lrltrettrer ttre activities of petitioner Harr-12 Hr:rwitz i.:n corrnection with the

rraking of films scnstituted ttre carqzing on of a profession vitrich was o<enpt fron

tkre r.rrincorporated business tar.

FINDINCS OF FASI

1. Petitioners, Harrlg and Barbara Htrrwitz, filed joint Nen^r York State inccme

ta< resident returns for 1971 and 1972. I{r. Hurwitz did not file arry unincor[nrated

business ta>< returns for said years.
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2. On Febmarlz 24, L976, the Inocne Tax Br:reau issued a Statenrent of Audit

Ckranges to petitioners, inqnsing r:nincorporated business tax on ttre grrounds ttnt

tfie activities of petitioner llarqz Hr-rrwitz as a film nraker were sr-rloject to r:ninor-

porated business ta<. The Bureau also ilrposed penalties rxrder sections 685 (a) (1)

and (a) (2) of the Tac Iaw for failure to file and pay r:nincorporated brrsiness ta:<'

and r:nder secticn 685 (c) of ttre Ta< I-aw for underestjrnation of personal and

r:nincorgnrated business ta<es for the years at issue. Accordingly, it issued a

Notic.e of Deficienqg on Febn:ary 24, 1976 for $11967.04 j:l r-urincorporated business

tar, plus penalties of $1,00I.15 and interest of $433.83, for a total &re of

$3 ,402  .02  .

3. During ttre years at issue, trntitioner Barbara Hr:rwitz was a housewife and

had no separate incqre. She was not engaged in any b.rsiness activiQz.

4. Petitioner IIarry Hurwitz is a gradr:ate of the High Sctrool of l4usic and

Art jrr New York City, vrtrere he took the arb eurricuh.un. In 1960, he received tlre

degree of Bacheror of science frcnr New York universiQz and in ttre sane year, he

received a crcnpletion certificate frcrn the Parsons School of Designr in Nerv York

City, wtrere he studied painting and drarring. In L962, he received a Master of

Arts degree frcrn New York University.

5. Ttrereafter, Harry Hurwitz int€rndttsrtly taught @urses in art at the Nevtr

york State University at New Paltz and at Queens College il New York City. He

also taught courses in film at New York University, State University at Purchase'

New York Institute and Pratt Institute. In addition to teactrilg, he lecb:red on

the subject of art and film at various educational institutions.

6. Before Har4/ Hurwitz loegan to teach and while teachi:rg, he fi-rnctioned as

an artist. His work as a painter and graphic artist are in the pennanent collections

of a nrrrlcer of art museums, including ttre lbtropolitan lvfirser-un of Art jrr Nemr York

City. He has also had a nunber of one-rnan e><triJoitions of his paintfugs and
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7. In ttre arb nedirsn of film, he nrade Ttre Penrry Arcade and The Projectionist,

in addition to Richard and Ttre Eternal Tranp, ttre b,'Jo films frcrn r,rrhidr I\4r. Harry

Hurwitz had inccne in the years at issue. Ttre Penny Arcade r/yon an arard at the

San Francisco FiIm Festival and The Projectionist was sfrcr^rn on ollegre canpustes

ttrroughout ttre cor:ntr1z, and at ttre Mrseum of l4odern Art, $fuich ncnl has a print in

its pennanent collection.

8. The film Ricfqlq was conpleted in L972 and is a satirical ccnedy about

Richard Nixon. It was jointly written and directed b1r Iorees Yerby and IIarry

H-rrwitz.

9. The film Ttre Eternal Tralrp was ccnplet€d in 1967 and is an educational

docurrentaqz film on Ckrarlie Chaplin, being written and directed by Harry Hurwitz.

It was shcnnn frequently on R:lclic Television and wa"s included irr the film rental

libra4r of Audio-Brandon Fikr*.

10. For 1971 Itfr. Hurwitz had a gross inocrre of $26,750.00, which oonsisted of

$261000.00 on account from Josephjne Productions for Riclrard, and $750.00 for

lecturing at places such as tlre UniversiQz of Connecticut. In L972 };ris gtross

inccne cane entirely frcm Richard ($191000.00) and fron Ihe Eternal Trarrp ($22,500.00).

11. It is ltlr. Hurwitzrs contention that his r,rcrk wittr films was jr:st one

facet of his overall basi,c work as an artist. The incrcne derived frcrn his filrns

did not alter his statr:s as an arbist any npre ttnn the sale of pailtings by an

artist to dealers, galleries, ntrlseums andt crcllesbors transforms said artist into a

businessrnan in ttre ord.inaqz sensre. Har4z Hruw"itz firrtlrer argues that tris r,rork on

Richard and Ttre Eternal Tranp called for a high degree of professionalisq that it

required artistic talent and vision, as well as knorledge and opertise gaJned by

specialized sfud1z and training over a period of rnarry yearst and that his activities

were not used by him for the puryose of conducting or prcnDting a business or

trade, but raiere used to nrake a creative work of artistic nerit.
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CODJCLUSICNS OF IATil

A. Ttrat petitioner Harry Hurw"itz derived his inccne frcrn r,vriting and directing

fifurLs. Directing filns is a facet of acting; acb.ing and writing are generally not

subject to unincorSnrated busjless tar.

B. Itrat petitioner IIarry Hurwitz's aclivities as a r^rrit€r and director of

films raere not used in ttre forrnat of adr"zertj-sing cr4ryr, ccmrprcials or arry rnaterial

which pronptes business or tLre sale of a product. These acLivities constituted

ttre practice of a profession wittrin ttre neaning and intent of section 703 (c) of

ttre Tax Iaw and, ttrus, are desned not to be the carrldng on of an r:nincor;nrated

busirress.

C. Ttrat ttre petition of IIarry and Barbara Hurvritz is granted to the exbent

that the r:ni-nc'orSnrated business ta:< and ttre penalties pr-rrsuant to that tax a:re

canoelled. Ttre Inccne Ta:< Bureau is hereby directed to nodify ttre Notioe of

Deficienqg issr:ed on Febmarlz 26, L976, but that, e>.ept as so granted, the

petition is in all ottrer respects denied.

DI{IED: Albany, Neur York

.q[f 2 E ]llii l


