
STATE OF NEW YORK
STATE TAX COUMISS]ON

In the Matter of the Pet i t ion

o f

Elsworth S. & Emna R. HoweII

AFFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Art.icle 22 of Lhe

for  the  Year  1971.

Defic iency or a Revision

Refund of

Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Elsworth S. & Emma R. Howe1l,  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

ELsworth S. & Emrna R. HovrelL
6 Tinywood Rd.
Darien, CT 06820

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Sworn

2Brh

t-or before 76re

day pf Seppem!



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

Elsworth S. & Emma R. Howel l

AFFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Art . ic le 22 of the

for  the  Year  1971.

Defic iency or a Revision

Refund of

Tax f,aw

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of Septenber ,  7979, he served the within not ice of Decision by

cert i f ied mai l  upon Wil l iam L. Goldstein the representat ive of the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid wrapper addressed as fol lows:

Mr .  Wi l l iam L .  Go lds te in
Thomas G. Burke & Co.
230 Park Ave.
New York,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that. the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said rdrapper is the last

known address of the representaLive of the pet i t ioner.
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STATE OF NEY'  YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES H. TULIY JR., PRISIDENT

I{ILTON KOERNER
THOUAS H. TYNCH

JOHN J. SOITECITO
DIRECTOR

Telephone: (518) 457-1723

September 28, 1979

Elsworth S. & Eruna R. Howel l
6 Tinywood Rd.
Darien, CT 06820

Dear l {r .  & Mrs. Howel l :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right. of review at the administrative leveI.
Pursuant to sect ion(s) 690 of the Tax lawr any proceeding in court  to review
an adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice traws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron
the date of this not ice,

Inquiries concerning the conputation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Sincerely,

trJ"t"L6-/&/,/27 -^

cc: Pet i t ioner 's Representat ive
hri l l iam L. Goldstein
Thomas G. Burke & Co.
230 Park Ave.
New York, NY 10017
Taxing Bureau's Representat ive



STAf,E OF NEW YORK

STAIE TAX CCD,IMISSICN

In tte Matter of the Petition :

o f :

ET,SVfORITI S. HCI{ELL ANd EMIIG, R. HChIELL :

for Redeterrnination of a Deficienqg or :
for Refr:nd of Personal Inoone Tac under
ArLicle 22 of ttre Ta< Law for tlre Year :
L97I .

:

DECISICDT

Petitioners, Elsoort}r S. Ho,vell and Enrla R. Hcxre11, 6 Tinlnrcod Road,

Darien, Connecticut 06820, filed a petition for redetermj:ntion of a deficienqg

or for refund of personal incqre tax under article 22 of the Tac Lavr for the year

L97L (rrle No. 13234).

A fornal hearing was held before Frank A. Rcnrano, HearJ-ng Offier, at tlte

offioes of ttre State Ta< Cqrmission, Trro !{orld Trade Center, Ner'r York, Neur York,

on Febniarlz L7, L977 at 1:I5 P.M. Petitioners atrpeared by thanas G. Burke & Co.

(William L. Goldstein, Esq., of counsel) . Ttre Inccne Tax E;reau apeearea fy

Peter Crottlz, Esq. (Aliza Sctx,vadron, Esq., of counsel) .

ISSI]E

!{tret}rer conpensation received by petitioner Elsrrvorth S. HqrrcIl, a nonresident,

whrile on paid leave frcm his enplolment in New York State, is subject to Neur York

State personal jncqre tax.

FINDINGS OF FACT

l. Petitioners, Elsrurcrth S. Ilqlre1l and Hnna R. Hqrell, jointly filed a

Nen^r York State Incqre Tar Nonresiderrt Retlrrn for L97L, listing ttreir address as

6 Tinyr,rrood Road, Darien, Connecticut 06820.
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2. On Febnra4z 24, 1975, the Incsre Til. Bureau issued a revision of the

Statenent of Audit Changes dated llay ll, L973, orputing additiorral jncqre ta<

for 1971 of $131310.59, p1u.s interest of $21282.37, for a total of $15'592.96.

This was done on the following grounds:

(a) Conpensation of $148,331.42 received bV petitioner Elsrvorth S.

Horvell, drile on paid leave of absence &rring the period

Janr.ia4z I, lr97l- through Jr:ne 30, L97L, paid to him kry his

enplqger, C'rolier, Incorlnrated (hereinafter "Grolier"),

a corporation having its principal office in the City and

Stat€ of litren^r York, was derived fron and oonnected with Neur

York State sources, therehy crmstituti-ng l{er,,r York taxable

inccne. ftris copensation was deened sulcject to taxation

in Nevr York State, consistent w"ittr allocations aontained in

petitioners' 1969 and 1970 non:resident inocne tax returns.

Said allocations were based on the protrnrtion of senrioes

perforned by petitioner Elsmorth S. Hcrliell within and

wittrout Nerrr York State during 1969 and 1970.

(b) Ccnpensation of $8,000,00 received by petitioner Elsworth S.

Hcrrell, vrtrile performjng part-tine senzices for GrcIier during

ttre period Septenber L, L97L ttrrough Decenber 31, I97I' was

deened subject to ta<ation in Nerv York State in prcportion

to ttre nr-urber of days wor]<ed in ttris State, over the total

nr-rrf,cer of days roorked during the period in question

(24 /4L  x  $8 ,000 .00 ) .

3. A Notice of Deficiency dated Februarlz 24, 1975 was issued against

petitioners for $15,592.96, toget}er with the afo:resaid::evisj-sr of the Statsrent

of Audit Changes.
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4. In 1971, petitioners were nonresidents of New York State, residing in

and being dcnulciliaries of ttre State of Conrnecticut, maintaining no living

quart€rs or any place of residence in Nenv York State d:ring that year.

5. Drring ttre period in questior, pelitioner Elsrorth S. Hcnalell held ttte

trnsition of vice-president, wtrile also senring on Grolierts Board of Directors.

Said pe*Jtioner was in clrarge of that crcrrpany's entire rnail-order sales operation

tlr::oughout ttre United States and the world. In ttris capacity, petitioner's

efforts did not directly result, irr the origination of sales orders; that is'

sales orders by rnail were plaoed irrespective of said petitioner's physical

presence within or without Nesal York Stat€.

6. fn Decenrber of 1970, petitioner Elslriorth S. Hor,',ell desired to reti:re

frcnr Lr-is erplolment because of a series of physical ills and diseases and their

atterdant psyctrological stress. Instead, by letter-agreenent dated Deoenber 17,

L97O, petitioner Elsvorth S. Howell was granted a leave of absence for :easons

of healttr for ttre period Jarrua:r1z I, L97L th:rcugh Jr.:ne 30 , L97L w:ith full pay.

Ttris was in accrrrdance wittr a written agreernent of erplqarent dat€d April 15,

1970 (ttre uUrploynent Agreenent"), wflich had previor-rsly oorzered 1970 and. wttich

was octended, wittrout change, to @ver the term of srrch leave period.

7. Itre ftrploynent Agreenent provided for renuneration to hjm as follqrc:

(a) a base mininp.m salarlz of $11000.00 per nnnttr;

(b) one-tenth of one percent of ninetlz percent of the net

crcllections of all United States nail-order operatiors of

C,rolier and its sulcsidiaries, plus one peroent of ninety

percent of all suctr net cotlectiorrs outside the United

States;
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(c) ott per"""t of the ccnrlcined net reta.il branch prcfits of 
'ttre 

. 
'

United States mail-order operations of Grolier and its

subsidiaries, pIus traio peroent. of suckr net retail branctr profits

outside the United States;

(d) the rennrneration to be paid to said petitioner frcrn all

sources could not. e:<ceed the sr.rn of $200,000.00 for 1970.

B. !{hrile on paid leave of absence frcm kr-is erplolment wittr C,rolier

during tlre period Jarruaqz L, L97L ttrrough Jr:ne 30, L97L, petitioner Elswortl. S.

HovreII received the stun of $148r33L.42. Drring said period, he trnrfonred no

senrices of any kind or nature wtratsoever for Grolier and did not corre jnto New

York State for business reasons.

9. In Jr:ne of 197I, petitioner Elsrrvorth S. Ilo^,ell reqr:ested that his

leave of absence be qcntjnued for the rsrainder of t$e calendar year on the

saile terms and crcnditions, but suctr request was denied kryr Grolier's Board of

Dj-rectors. During ttre npnttrs of iluly and Augrust of 1971, said petitioner

perforned no senrices for C,rolier and received no conpensation of any kind or

nature vtratsoever.

10. On Septenber L, L97L, petitioner Elslortfi S. Hcraiell resr.lred his

duties wittr C'rolier and perforrred senries on a part-tiJre basis at a sala:12 of

$2'000.00 per npnttr. Ttris arrangenent ontinued through Decerber 31, 197I.

11. Ftrr 1971 petitioner E1su,orth S. Ilovrell received ttre total sr.un of

$156,331.42 frcrn C,rolier, canputed as follcws:

(a) the sum of $6,000.00 representing said petitioner's

base minimuun salarry for ttre period Januarry L, I97L

through June 30, I97Li

(b) the sr-un of $68,266.95 rep::eserrting said petitioner's

percentage of net collections received t1z C,rolier

in 1971 on all rnail-order sales rnade fncm Jarnrary 1,

1971 to June 30, L97Li
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(c) the sum of $26,990.52 representing said petitiorer's

percentage of net collections received by Grolier i:r 1971

on all mail-order sales nrade prior to Janr:ar1z L, I97I;

(d) ttre srxn of $47,073.85 representing said petitioner's

percentage of the ccmbined net retail branch operations

of all mail-order operations for 1970; and

(e) tkre sr.un of $8,000.00 representing said petitioner's

sala:1z for parb-time senrices rendered dr:ring the period

Septenber L, L97L ttrrough Decsrlcer 3I, 1971.

12. Petitioners crcnceded ttre mattenatical oo:rectness of the allocations

for 1969 and 1970 and did not ccntest the applicability of suctr allocations to

ttre jncqre received dr.rring the period JarruarT I, L97L through Jrne 30, I97L.

Elot€ver, petitioners contended that only $74,064.47 of ttre $148,331.42 should be

allocated on 1969 and 1970 allocation factors and that ttre renaining $74,266.95

is not taxable, since no ssrrices were rendered wiftin and without Neur York State

for ttris ccnpensation. Petitioners do not dispute the allocation of incore of

$81000.00 as provided for in Finding of Fact "2(b)", and such is not at issue in

ttris proceeding.

CCD{CTTJSICNS OF I.AhI

A. ThaL petitioners, Els,riort}r S. Hcruell and Erma R. tic ̂ re11, are sulcject to

Nernr York personal inccne ta>( to ttre e:<tent of their joint Neul York State taxable

i.ncore, pursr:ant. to section 631 of tlre Tar Lal,l.

B. That inccne received by petitioner Elsrcrth S. Hqne1l dr:ring ttre

period Janr:ar1r L, L97I ttnough June 30, 1971 did not guralify as an annultlz

wiftin ttre neaning and intent of section 632 (b) (2) of the Tax Law and 20 I{YCBR

131.4 (d) .
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C. Ttrat jnmre received by petitioner Elsr,rcrth S. I{qltretl during the

period Jarrua-r1z L, L}TL ttrrough June 30, 1971 constituted regrular earnirlgs as an

enployee and officer, and that said petitioner did not render any serrices for

ttre ccnpensation.

D. Ttrat ccnpensation of $148r33L.42 earned during the period Jarruarlr 1'

l97I through Jr:ne 30 | L97L constitutes inccne derived partly fi:cnr Ner,v York

sources, in accordance w"ith ttre neaning and intent of section 632@) of the Tar

Law.

E. That tlre allocation of jnc.are of $148r33L.42 based on 1959 and 1970

allocation fornnrlas represents a fai:r and equitable apportiorrnent of ccnpensation

under 20 NYCRR L3I.2L.

F. Thrat the petition of Elsucrth S. Horrvell and Enna R. I{or^811 is denied

and tlre Notice of Deficienry dated

DMED: Albarry, New York
'sEP 2I 1s7s

24, L975 is sustajned.


