
STATE OF NEW YORK
STATE TAX COMMISS]ON

In the Matter

Carol  Horn

the Pet i t ion

AT'FIDAVIT OF }fAIIING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  1970 -  7972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of November, 1979, he served the within not ice of Decision by cert i f ied

mai l  upon Carol  Horn, the pet i t ioner in the within proceeding, by enclosing a

t.rue copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Carol- Horn
166  E .  61s t  S t .
New York, NY

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

26th d,ay of November, 1979.

o f

o f

properly addressed wrapper in a

exclusive care and custodv of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter

Carol  Horn

the Pet i t ion

AT'FIDAVIT OF MAITING
for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal fncome Tax & UBT

under Art ic le 22 & 23 of the Tax Law

for  the  Years  1970 -  1972.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of November, 7979, he served the within not ice of Decision by cert i f ied

mail upon Albert Meyerowitz iulire representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Al-bert Meyerowitz
Mach, Rosenstein & Co.
1250 Broadway
New York, NY 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said r i rrapper is the last

known address of the representat ive of the pet i t i

Sworn to before me this

26th day of November, 1979.

o f

o f



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 1979

Caro l  Horn
7 6 6  E .  6 1 s t  S t .
New York, NY

D e a r  M s .  H o r n :

P1ease take not ice of the Decision of t .he State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
f rom the  da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Albert Meyerowitz
Mach,  Rosenste in  &  Co.
1250 Broadway
New York, NY 10001
Taxing Bureaurs Representat ive



gTAf,E OF NEW YORK

STAf,E TA)( CO,IMISSIOI\I

In the Matter of ttre petition

of

CAROL HORN

for Redeterminabion of a Deficienqg or for
Refund of Personal Incone and Unincorporated
tsusiness Ta:<es r-urder Articles 22 anfr, 23 of
the Ta< Larrr for the Years L970, t97I and
L972.

DECISION

Petitioner, Carol ltrorn, ]66 East 61st Street, Nerar York, Nerr York 10021, filed

a petition for redetennination of a deficiency or for refi-urd of personal inocrre and

unincorporated business ta:<es tuuler Articles 22 aJfr 23 of tlp Tax Lan^l for tle years

L970, L97I arfi, L972 (FiIe No. 15707) .

A srnall claims hearing was held before Carl P. Irfright, Ilearing Officer, at the

offices of ttre State Tax Conmission, I\lio l{crld Trade Center, Nenr York, Ne^r york, on

Januarlz rL, L979 at 2245 P.M. petitioner appeared by Albert l,klzercnvitz, (}/A. rhe

rncrcne Tax Bureau appeared by Pe@r Crottlz, Esq. (rrwin kW, Ese., of or:nsel) .

Ithetkrer petitioner's activities as a fashion desigrrer frcrn 1970 through 1972

qcnstituted ttre carrying on of an unincorgnrated. business.

FINDINGS OF FASI

I. Petitj-oner, Carol Horn,

for the years 1970 ttr:rcugh 1972.

be that of a fashion designer.

returns for said years.

filed Nsrir York State personal inacne tax returns

On said returns, she designrat€d her occr4>ation to

Petitioner did not file trninoorgnrated br.rsiness tax



-2-

2. On Januarlr 15, L976, the Inocne Ta< Bureau issued a Statenen'E of Ar:dit

Ctranges agajnst petitioner, inposing add.itional personal inacne tax, based on

Federal audit changes for 1970. Said Stateren't also ingrcsed unincorporated br:siness

ta< on incqre retrnrted as br.r.siness inqre for the )pars 1970 through L972, based on

petltionerrs contention that her activities constituted the car4zing on of an

unincorgnrated business. Accordingly, the Bu:reau issued a No'tice of Deficiency on

Jr:rre 28, L976 for $334.23 in personal insre tat< and $2,434.66 in uniacorporated

business tar, ph.rs $I,I22.42 in fnalty (pursrrant to sectlons 685(a) (f) and 685(4) (2)

of ttre ta< Law) and $772.82 in interest for a total due of 94,664.13.

3. Petitioner is not ocntesting ttre personal inccne tax trnrbion of ttre

Notice of Deficiencry which is based on the Federal arxtlt ctranges.

4. Petitioner conterded that she was an enplqpe of Benson & Partners Ltd.

for tlte years at issue, and was required to rryork lbnday th:rough Friday betr,rieen 9:00

A.M. and 5:00 P.M.

5. A lnrtion of anpr:nts Benson & Pafrners Ltd. paid trntitioner ($6,000.00 and

53'450.00 for 1971 and L972, respectivety) r,vrere reported on wEtge statenerrts and

subjected to wittrtrolding tn:<es. The excess over ttre anount. reported on wage

statenents was paid wittrout arry wittrholding being deducted. Ttris e><ess was

retrnrted hpz petitioner as part of gross receipts qr her Federal Schedule 'C' (Prcfit

(or loss) frcm Business) . fhere is no docunentarT evidence wtlich strcnvs what

trnrtion of ttre gross reaeipts is rnade up of the orcess wtrictr was paid Lryr Benson &

ParEners Ltd.

6. Petitioner also attactred a witlrholding ta< staterent to her 1971 Nqrr York

State incqre tax return, shcnving wages of $11000.00 vfuich was issued by tlre Colgate

Palnplive Copany. A wittrtrolding ta< statenent frrcm l4aloolm Starr, Inc. storring

wages of $19 ,225.00 was attadted to her 1972 return.
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7. Petitiorrerrs Federal Schedule rcr for ttre years at issr.re shcrvs oq)enses

such as rent, telephone, sarrples and designs, and travel and errtertainnerrt.

8. At the hearing, petitioner oonoeded that the inoare reported on Sctredule

C, other than the anpr:nts received frcm Benson & ParLners Ltd., is subject to

r:nincorporated business tar.

9. Petitioner filed Federal Sctredule "S", self-erploynent tax, for all years

at issue.

ccDqcf,rJsrc[ss oF rAy{

A. That petitioner, Ca:rol Horn, has not sustained ttre kn:rden of proof whictr

requires her to shqr that sufficient direction and oontrol was o<ercised over her

by Benson & Partners, Ltd., so as to result in an erployer-enplqfee relationship,

wittrin the neaning and intent of section 703 of ttre Ta< r.arrv.

B. That the incrcne received by petj-tioner fron Benson & Partners, Ltd. and

reporbed on Federal Schedule rC' during 1970 and L972t @etler w'ittr ttre ottrer

inccne reported on her Federal Schedule C, constituted inccne frcm her regrular

br:.siness as a fashion designer, and not ccnpensation as an enplqgee r,\*rich r,vould be

o<enpt frcrn the irrposition of uninaorgnrated br:siness tax, in acoordance wittr the

fieaning of section 703 (b) of ttre Ta< Larnr.

C. That ttre petition of Carol ttrorn is denied and the Notice of Deficienry

issued Jrrne 28, 1976 is sustained, together wittr suctr interest and penalty as nay

be ta\^rfully orrring.

DAIED: Albany, Nev,r York

Nov 2 6 f9Z9


