
STATE OF NEhI YORK
STATE TAX COMMISSION

In the Matter

Dona ld  l .  Ho l ley

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of t-he

for  the  Year  1970.

of the Pet i t ion

o f

AFFIDAVIT OF MAILINC

a Defic iency

Refund of

Tax Law

or a Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of November, 1979, he served the within not ice of Decision by cert i f ied

mai l  upon Donald L. Hol ley, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Dona ld  L .  Ho l ley
Avenue de l-a Renaissance ,  16
1040 Brusse ls ,  Be lg ium

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

9th day of November, 7979.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX CO}IMISSION

fn the Matter of the petition

o f

Dona ld  L .  Ho l lev

for Redeterminat ion of a Def ic iency or a Revision

of a DeterminaLion or a Refund of

Personal Income Tax

under Article 22 of the Tax Law

for  the  Year  1970.

AFFIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on the

9th day of November, 1979, he served the within not ice of Decision by cert i f ied

mail upon Elliott Manning the representative of the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Ell iott Manning
One State St.  Plaza
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the petitioner herein and that the address set forth on said r,r'rapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

9th day of November, L979.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 9, t979

Dona1d L. Hol ley
Avenue de la Renaissance, 16
1040 Brusse ls ,  Betg ium

Dear  Mr .  Ho l ley :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 590 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
ElIiot.t Manning
One State St.  Plaza
New York, NY 10004
Taxing Bureaut s Representat ive
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STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of .the PetltLon

o f

DONALD L. HOLIJY

for Redeterminatlon of a Deflciency or
for Refi,rnd of Pereonal. Income Tax
urrder Artlcle 22 of the Tax Law for
the Year 1970.

DECISION

Petttloner, Donald L; Holley, Avenue de la Renalaaence,

16, 1040 Bruseels, Belgir.m, fLled a petLtLon for redetermlnatl-on

of a deflciency or for refund of pereonaL Lneome tax under

ArtLcle 22 of the Tax Law for the year 1970 (FtLe No. 01303).

A small clalms hearl.ng was heLd before llarry Huebech,

Hearing Offlcer, Bt the offtces of the State Tax ComrleaLon, T\ro

World Trade Center, New York, New York, or Septenber 28, L977

at 1:15 P.M. Pet l t loner appeared by E1l tot  Mannlng, Esq. The

Income Tax Bureau appeared by Peter Crotty, Esq. (h:vrLn Lerry,

Esq. ,  of  counsel)  .

ISSUES

I. Wtrether an agreement entered into between nonreeLdent

petltLoner Donald L. Holley end a New York partnerehlp (of whlch

he wae a meuber), whleh provlded that all of hls lncome was to be

consldered foreign Bource incomerwae blndlng on New York State for

pereonal income tax purposeg
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II. If eald agreement wae not blndlng on New York, whether

the Income Tax Bureau made a proper slLocatlon of petl.tLoner'g

dlstrLbutLve partnership tneome to New York, wLth partlcular

reference to the eectton 911 excluelon of the Intarnal Revenue

Code.

FINDINGS OF FACT

L. PetLtLoner tLmeLy ft led a New York State peraonal lncome

nonresLdent return for 1970, in whtch he allocated a portion of

his total dletrlbutLve ehare of partnershLp incoue ae New York

aource Lncome.

2. The Ineome Tax Bureau contended that petLtloner used an

incorrect method of allocatLon to New York sourcea of dl,strlbutive

partnershl.p lncome; therefore, tt lesued a statement of AudLt

Cbangee ln which tt adJusted satd allocatLon. Accordlngly, lt

Lseued a NotLee of Deftciency on March 25, Lg74 for 1970 for

$SOO.52 ln pereonal  lncoure tax,  p lus $89.47 Ln ! .ntereoc, for  a

ro ra l  o f  $595 .99 .

3. PetltLoner rilas a nonresldent of New York State durLng

1970. He was a member of the New York partnershtp of Cleary,

Gottl,Leb, Steen and HamlLton, (hereLnafter "the partnerehip"),

which had ocher offlcee J.n WaehLngton, D.C., ParLs, France, and

BrueseLg, Belglun. PetLtLoner performed servtces Ln the BnreaeLe

offLce as a resldent partner durLng the year at L8sue.

4, In L970 the percent of total partnershLp lncone grrned

in New York state was 57.907"i 18,46% was earned Ln waghtngton,

D.C., and 23.647, was from foreLgn sources.
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5. 
' In the year at  Leeue, pet l t lonerto dLstr lbut lve ehare

of partnerehlp Lneome wae $46,791.00. PetltLoner had an agroement

slth the partnershtp whtch provtded that hlg entLre distrLbutLve

partnerahip ehare lras payable out of income from Bources outeide

the Unlted States (and waa ao treated ln the books of the pertn6r-

shlp) and that lt waa eoneldered foreLgn source lnc@n. Sel.d

agreement waa recognLzed by the Internal Revenue Servlee for

Federal Lncome tax pur?ooes. PetLtloner also excluded 925,000.0O

from hle dlstrlbutLve ehare of pertnerehtp lncome in reportlng

Federal adJuated groos lncome, ln accordance wlth sectLon 911 of

the Intertal Revenue Code.

6. The Income Tax Bureau reconputed petlttoner'a allocation

by taktng 57.907, of  the total  d iatr lbutLon of  $46,791.00, to

arrlve at New York source income of $27,091 .99. Slnce thLs arcutrt

was greater thsn petlt lonerts Federal lncone, the sectlon 911

excluaton of $25,000.00 wae appLted to total dLetrtbutlon to

arrLve at $21,791.00, whLch wes allocabl,e to New Tork State Eefore

applLcation of, addLtlonal flrgt year deprecLatLon.

7. There lras no dleagreement wlth eLther factrrol matters

or w.lth the mathematlcal accuracy of the deflcLency.

coNclusro$s .or LAI{

A. That the agreement enterad lnto betnreen petitloner,

Donald L. Holley, and the partnershlp wae not blndLng on New York

State for purposee of New York State pereonal Lncome tax, ln

accordance wlth the meanlng and tntent of, eeeti.on 637(b) of the

Tax Law.
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B. Ttrat the method ueed by the Incomc Tax Bureau tn the

allocatLon of peti.tloner's dletr!.butl.ve share of partnershlp

Lneome to New York sources was proper, etnce lt waa based on the'

partnerehip's percentege of lneome derlved from New York State,

ltrLs allocatlon method alro made provlelon for the aectLon 911

excluelon, ln that petLttoner dld not lose the beneftt of aald

eectlon of the Internal Revenue Code and that New York Bource

income rras not greater than Federal" lncomc, Ln accordance !.lth

the meenLng and intent of eectlon 637 of the Tax Law.

C. That the petltlon of Donald L. Holley le denled and the

IitrotLce of Deflclency Leeued ldarch 25, Lg74 la sustalned, together

wLth sucit'addltlonaL lnteroet aa may be lawfully owLng

DATEDi Albany, New York, STATE TAX COHMISSION

Nov I p79


