
'STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

DUARD HALE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
o f Personal Income
T a x e s  u n d e r  A r t i c l e ( s )  2 2
Tax Law for the Year(s))OtXX6IQOXX$SX
L 9 7  2 .

Sta te  o f  New York
County of Albany

John Huhn

g(re is an employee of the Department

age,  and tha t  on  the  4 th  day  o f

Not ice  o f  Dec is ion

AFFIDAVIT OF I'{AILING

of  the

,  being duly sworn, deposes and says that

o f  Taxat ion  and F inance,  over  18  years  o f

by (cert i f ied) mai l  upon Duard Hale

the pet i t ioner in the within proceeding,

securely sealed postpaid \^rrapper addressed

May ,  L9 79,  )$he served the wi th in

$mxxeoenxxxi,Ms<x*)
by enclos ing a t rue copy thereof  in  a

as  fo l l ows :  Dua rd .  Ha le
311 Riverglen Road
L ive rpoo l ,  NY  13088

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(post  o f f ice or  o f f ic ia l  deposi tory)  under  the exc lus ive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  St .a te  o f  New york .

ThaL deponent further says rhat rhe said addressee is the f,XgqfEXgoggXtfre(

qr€X*$) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the >(X*qffXRXggF*XXnfXktgi peririoner.

Sworn

4t}j.

t o

o".t

be fo re  me  th i s

of  May

rA-3 (2/76)

L 9 79



,STATE OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion

O I

DUARD HALE
For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund

AFFIDAVIT OF },IAILING

o f Personal Income
Taxes under  Ar t i c le  (s )  22 of  the
Tax Law for the Year(s) Ofi(XFXfdOG)
1 9 7 2 ^

Sta te  o f  New York
County of  A1bany

John Huhn ,  being duly sworn, deposes and says Ehat

nhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the { t fu  day of  May ,  19 79,  She served the wi th in

Not ice of  Decis ion by (cer t i f ied)  ma i l  upon Wi l l iam F.  Car r igan

by  enc los ing  a

a s  f o l l o w s :

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

t rue  copy  the reo f  i n  a  secu re l y  seaLed  pos tpa id  w rappe r  add ressed

Wi l l i am F .  Car r i gan ,  Esq .
443 South Warren St .
Syracuse, NY L3202

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S taLe  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  thaL  the  add ress  se t  f o r t h  on  sa id  \ r r appe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

4rh

t o

d a y

before me th is

of  MaY

rA -3  (2 /76 )

Ls79 .



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t?227

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H lday 4' l9?9

ur. Ixffird ttalc
Sll Rlvargtlrrr fioad
Llvarpool' Sw lork l30SS

nGff $&. Kalal

Please take notice of the ttocltl.On
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within d u0nthl

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

{iqcergly, ,,! | |
i l " { " :  f t t , r ,  i
tf ; I ; i. f, 

"{a l' ,

/!i;ti"tt 1t ti{1i*L'
"' illcha,gl Alo*an,ilcr

supot'nklng sax Re.rrl"tw Offlocr

Petitioner's Representative

Taxing Bureau's Representat ive

^t A-r .r2 (6/7 7)



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the  Mat te r  o f  the  Pet i t ion

o f

DUARD HALE

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
L 9 7 2 .

D E C I S I O N

Pet i t ioner ,  Duard HaIe,  311 Riverg len Road,  L iverpool ,  New York

13088,  f i led an appl icat ion for  redeterminat ion of  a  def ic iency or

for refund of personal income tax under Art icte 22 of the Tax Law for

t he  yea r  1972  (F i1e  No .  11713 ) .

A formal  hear ing was held before Ju l ius E.  Braun,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  State Of f ice

Bu i l d ing ,  Sy racuse ,  New York r  on  December  5 ,  l - 977  a t  1 :15  P .M.

Pet i t ioner  appeared by Wi l l iam F.  Carr igan,  Esq.  The Income Tax

Bureau appeared by Peter  Crot ty ,  Esq.  (James J.  Morr is ,  Esq. ,  o f

counsel )  .

ISSUE

Whether petit ioner

York State withholding

and Durkee 's  Bakery of

Oc tobe r  25 ,  1972 .

was subject  to  a penal ty  equal

taxes due from Durkeers Domestic

Car thage for  the per iod JuIy  L l

to unpaid New

Bakery ,  I nc .

L972  to



2 -

FINDINGS OF FACT

1.  On September 24,  1973,  the Income Tax Bureau issued a

Statement  of  Def ic iency against  pet i t ioner ,  Duard HaIe.  I t  imposed

a  pena l t y  o f  $19 ,663 .76  aga ins t  h im  ( i n  acco rdance  w i th  sec t i on  085 (g )

of  the Tax Law) as a person who wi l l fu l ly  fa i led to  co l lect r  t ru thfu l ly

account for and pay over personal income tax withhetd in said. amount

by  Durkee ' s  Domes t i c  Bake ry ,  I nc .  and  Durkee ' s  Bake ry  o f  Ca r thage .

Accord ingly ,  the Income Tax Bureau issued a Not ice of  Def ic iency for

$19 ,663 .76  on  Sep tember  24 ,  L973 .

2.  Pet i t ioner ,  Duard Hale,  was employed in  the bakery bus iness

for some thrity-one years. He was hired by Durkeers Domestic Bakery'

Inc.  in  August  o f  L970 as genera l  manager ,  and was responsib le for

product ion and maintenance,  as wel l  as for  the increase of  sa les.  He

had two hundred employees on the sa lesr  force.  In  December of  L97L,

he was elected a vice-president. His salary remained the same througth-

out  h is  employment  and h is  dut ies cont inued unt i l  September 29,  L972,

.when he was discharged. In the latter part of June L972, the company

merged with a Kansas f irm. Petit ioner never signed any checks for

Durkee and didnrt know if he was even so authorized. After the rnerger'

the company closed their local bank accounts and transferred them to

Cleveland, Ohio. Petit ioner never owned any stock in the companies. He

had nothing to do with filing company tax returns and assumed that taxes

were being paid. He knew that there were f inancial problems. The

company closed its doors about ten days after his discharge and
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eventual ly  went  in to bankruptcy.  He was never  an of f icer ,  d i rector ,

or stockholder of the merged company r or of the company that took over

the operation of either Durkee company.

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Duard Hale,  was not  a  person who wi l l fu l ly

fai led to col lect, truthful ly account for and pay over New York State

wi thhold ing taxes due f rom Durkee 's  Domest ic  Bakery,  Inc.  and Durkee 's

Bakery of  Car thage for  the per iods in  issue;  therefore,  a  penal ty  equal

to the amount of unpaid withholding taxes should not have been assessed

against  h im under  sect ions 085 (g)  and 685 (n)  o f  the Tax Law.

B. That the petit ion of Duard Hale is granted and the Notice of

Def ic iency issued September 24,  I973 is  cancel led.

DATED: Albany, New York

M a y  4 ,  7 9 7 9

STATE TAX COMMISSION

\

W\^jF,* 1C*.,',,.*
COMMISSIONER

(roVnZr-
SIDENT


