
STATE OF NE\{ YORK
STATE TAX COMMISSION

In the Matter of the Petition

o f

Bud H. Gibbs

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Year  1970.

ATFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2&th day of Septenber , 1979, he served the within notice of Decision by

cert i f ied mai l  upon Bud H. Gibbs, the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Bud H. Gibbs
1884 W.  11 th  S t .
New York, NY LAO24

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Posta1 Service within the State

That deponent further says that the said

and that the address set forth on said r{'rapper

pet i t ioner .

swiiri\ o be fo ne ty'is

properly addressed wrapper

exclusive care and custodv

of New York.

addressee is the pet i t ioner

is the last known address

i n a

of the

herein

of the

2$rh emlbr, 1979.

I
rF

Ppto f



JA}TES H. TUI,LY JR. , PRESIDENT
MII,TON KOERNER
THOMAS H. TYNCH

JOHN J. SOLLECITO
DIRECTOR

Telephone: (518) 457-1723

September 28, 1979

Bud H. Gibbs
1 B 8 4  W .  1 1 r h  S r .
New York, NY rcA24

Dear  Mr .  G ibbs :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant t .o sect ion(s) 0qO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the compuLation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York L2227. Said inquir ies wi l l  be referred to the proper authori ty for
repIy.

S incere ly ,

Pet i t ioner t  s Representat ive

Taxing Bureau' s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter the Petit ion

BUD H. GIBBS :

for Redeterminatj-on of a Deficiency or :
for Refund of Personal fncome Tax under
Article 22 of the Tax Law for the Year :
1970 .

DECISION

Pet i t ioner ,  Bud H.  Gibbs,  1  West  81st  St reet ,  New York,  New

York 10024,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency or

for refund of personal income tax under Art icle 22 of the Tax Law

for  the year  L970 (F i le  No.  L26I6) .

A small claims hearing was held before Harry Huebsch, Hearing

Officer, dt the off ices of the State Tax Commission, f\^ro World Trade

Cen te r ,  New York ,  New York r  on  Oc tobe r  24 ,  1978  a t  9 :15  A .M.  Pe t j , -

t ioner appeared pro sg. The Income Tax Bureau appeared by Peter

Crot ty ,  Es9.  (Frank l ,ev i t t ,  Esq. ,  o f  counsel )

ISSUE

Whether a loss sustained by petit ioner d.uring 1970 was a

business or a non-business bad debt.

FINDINGS OF FACT

of

o f

1.  Pet i t ioner ,

f i led a New York State

ded .uc ted  $11 ,000 .00  as

Bud  H .  G ibbs ,  and  h i s  w i fe ,

income tax return for L970,

a business bad debt .

Patr ic ia  Gibbs,

on which he



- 2 -

2. Petit ioner contended that the bad debt constituted a loss

which resulted from a payment made by him to creditors of his corporation'

Said payment was made so that the company's "Plan of Arrangement"

could be confirmed., thereby protecting his salary income as an employee.

3.  The Income Tax Bureau contended that  pet i t ioner 's  pr inc ipa l

motive in making the payment was to protect his investment rather than

his  job;  therefore,  sa id payment  const i tu ted a shor t - term capi ta l  loss

rather than a business bad debt which would be deductible as an ordinary

loss.  On November 25,  Lg74,  the fncome Tax Bureau issued a Not ice of

Def ic iency against  pet i t ioner  for  1970,  in  the amount  of  $599.58 in

personal  income tax,  p lus $129.89 in  in terest ,  for  a  to ta l  due of

$729 .47  .

4 .  Gibbs and company,  Inc.  ( "Gibbs") ,  was a fami ly-owned

corporat ion engaged in  the business of  ha i r  care.  Pet i t ioner 's

original investment in Gibbs consisted of shares of stock which he

received as a g i f t ,  and as a benef ic iary  of  an est .a te.  The stock was

valued at  approx imate ly  $I09r000.00.  The corporat ion subsequent ly

redeemed  the  equ i t y  o f  t he  o the r  ma jo r  s tockho lde rs  fo r  $1 '500 .000 .00 .

During the year at issue, petit ioner was president and the sole

s tockho lde r  o f  G ibbs .  He  rece i ved  wages  o f  $26 ,930 .00 .

5. In 1969, Gibbs went into bankruptcy proceedings under

Chapter  XI  o f  the Bankruptcy Act .  On June 29,  1970,  i t  f i led a p lan

of  ar rangement  which regui red $200r000.00 in  addi t ional  f inancing.  A

financj-ng f irm agreed to put up most of the funds required by the

plan,  but  requi red that  pet i t ioner  se l l  252 of  h is  s tock,  se l l  one of

Gibbs '  f  j -ve d i -v is ions,  and personal ly  ad,vance $11'  000.  00 to



\

certain credi tors.  Pet i t ioner

requi-rements. The PurPose of

bankruptcY and to Permit it to

successful and Gibbs was able

did not ProsPer.  As a resul t ,

several  Years later.

DATED: AlbanY, New York

$EP 2 B 1s79

- 3 -

complied with the f inance company's

the arrangement was to keep Gibbs out of

continue its operations. The plan was

to avoid bankrupbcyi however, the f irm

said f irm discontinued operations

TE TAX COIT{MISSION

CONCLUSIONS OF LAW

A. That petit ioner did not sustain the burden of proof which is

imposed by section 689 (e) of the Tax Law, and which requi 'res him to

establish that his principal motive in making the payment to his

corporation was to protect his salary income as an emploY€€, rather

than to protect his investment-

B.  That  the loss susta ined by pet i t ioner  dur ing 1970 was a non-

business bad debt, which was deductible for personal income tax

purposes as a short-term capital loss, in accordance with the meaning

and intent of section 166 of the InLernal Revenue Cod'e.

C. That the petit ion of Bud H. Gibbs is denied and the Notice

of  Def ic iency issued November 25,  I974 is  susta ined.

R

N.6
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Be t te r  add ress .  Rema i l ed  I  0 /15 /7g .
BUD H.  GTBBS

r0 /15/7 s . loseph Chyrywaty

M-7s (s/76t
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

BUD H.  GIBBS

For  a  Redeterminat ion  o f  a  Def ic iency  or
XXNOrm€XHXlOfXXXlOfXX0(tfIEXXfidOoXXX Re f und
of  Persona l  Income

AFFIDAVIT OF MAILING

Taxd(d( under Art ic le (K) 22 of  the
Tax Law for the Year{GQXXilgFXXOdQGry

I 970 .

Sta te  o f  New York
County of ALBANY

Jay Vredenburg ,  being duly sworn, deposes and says that

rhe is dn employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  l -5 th  day  o f  oc tober  ,  L979,  * re  served the  w i th in

Notice of Decision by fCXfmOmd[ mai l  upon Bud H.

Gibbs XXeAeeXgOOO&,*Xg(rBfI the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Bud H.  G ibbs
1  W e s t  B l s t  S t r e e t
New York ,  New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  Serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the 0fXFXo({eXXX0O0X

XgfuG&XX pet i t ioner herein and that the address set forth on said wrapper is the

last known address of rhe Qo6FxeeruhxxxlQ6xxxxxXX peririoner.

Sworn

15rh

E O

d a y

be fo re  me  th i s

o f  Oc tobe r ,  L979 .

rA -3  (2176)




