
STATE.OF NEI^J YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

KarI F. & Ruth Frank

AFFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of the

for  the  Year  1971.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon KarI  F. & Ruth Frank, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

hrrapper addressed as fol lows:

Karl F,. & Ruth Frank
1 2 1 8  C a s e d a l e  S t .
Leh igh  Acres ,  FL  33939

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service r+i thin the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

rhL7
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Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 7979, he served the within not ice of Decision by mai l

upon Robert  S. Mclel lan the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Robert  S. Mcl,el lan
115 West Sunrise Hgy.
Freeport, NY 17520

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t . ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

o f  Se



JAMBS H. TUIIY JR., PRXSIDENT
MITTON KOERNER
THOMAS H. IYNCH

JOHN J. SOIIECITO
DIRECTOR

Telephone: (518) 457-7723

September 28, 1979

Karl  F. & Ruth Frank
1218 Caseda le  S t .
Leh igh  Acres ,  FL  33939

Dear  Mr .  &  Mrs .  Frank :

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months frorn
the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

Sincerely,

cc: Pet i t ioner '  s Representat i_ve
Robert S. Mclel lan
115 West Sunrise Hgy.
Freepor t ,  NY 11520
Taxing Bureaut s Representat ive
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STAf,E TA)( CCDO{ISSICI'I

In ttte Matter of the Petition

of

KARL F. FRANK and RI.IEI FRANK

for Redetermination of a Deficienqg
or for Refwld of Personal Incqre Ta<
urder Article 22 of the Tar Iarr for ttre :
Year 197I.

Petitioners, Karl F. and Ruttr Frarrk, L2J:B Casedale Street, Iefr-igh

Acres, Florida 33936, filed a petition for redetermination of a deficiencry

or for refund of personal inqre ta< under Article 22 of ttre Ta< Lar for

ttte year 1971 (File No. 10633).

A sna1l claims hearing was held before IIarry Htrebsctr, Itearing

Officer, at the offices of tlre St-ate Tax Cqnnission, T\r,p lrfrorld Trade

center, New York, New York, on Novernber 29, I97B at 9:I5 A.l.(. petitioners

atr4:eared by Robert s. Ivlclellan, cpA. The rnccne Taix Bureau appeared by

Peter Crotty, Esq. (Abratram Sclnrrarb.z, Esq., of cotnsel) .

ISSUE

lltrettrer a h.rrp-sun retirenent benefit 5nlznent received b1r a nonresident

constituted an arrruity.

FIND]NGS OF FACI

1. Petitioners, Karl F. and Rrth Frank, tinely filed a Nsrr York

State inccne tax nonresident return for 1971, on whictr petitioner IGrl F.

Frark did not include as Nerr York sor:rce incore, a lurp-sr.un retirenent

benefit, palznent hrhich he received frcrn a retirenent aru:uity frrnd set r4l

by his Ns^r York State enployer.

DrcISION
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2. On Februaqr 6, L973, ttre Inccne Ta:< Br:reau issued a Stat-enent

of Audit Changes against trretitioners for I97L, on v*rictr it ontended

that the lturp-swn palmerrt did not constitute an anrru:i-ty, but was crcmpen-

sation for lnst personal services vhich were rendered i.n New York State.

The rncone Ta:< Br:reau acoordingly issr,red a NoLice of Deficiency on

July 29, L974 for $2,691.93 in personal jnccne ta<, plus $369.60 in

interest, for a total of $3106I.53.

3. U5rcn retirorent, petj-tioner lbrl F. Frark had the option of

receiving a fi><ed, uonthly retirenent pension palznent for life, or of

taking tlre entire cash value of ttre retirelrent fund annuity in a h.urp-

sun anount, which he elected to do.

4. Peti-tioner contended that the fi-rrrd wtr-ictr his enplqger set Lp

was an annuity fi:nd as defined r.rrder Federal laru and that all distriJrutions

frorn said fr:nd constituted anrru:i-ty trnlrrents, regardless of vitrether or

not tlrey were payable at regiular interrrals.

CCDilCXLUSICNS OF LAII'I

A. That ttre lr-urq>sun retirenerrt benefit paynent received b1z petitioner

Karl F. Franl< dtrrjng 1971 was taxable curpensation for past personal

senrices which he perforned j-n Neur York State, within tlre neanj-ng and

intent of section 632(b) (1) (B) of tlre Ta< Lapu. lte retirenent benefit

was not paid at, regular intenrals; therefore, it did not neet re+rirerent

(B) of 20 NYCRR I3I.4(d) (2) and, ttrus, did not crcnstitute an arrruity for

Nss York State inccne ta< pr:rposes.
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B. That the petition of Karl F. and Rrrttr Frarik is denied ard the

Notice of Deficiencry issr:ed on July 29, 1974 is srrstajned, together wittr

such additional interest as nay be 1alrful1y oring.

DAf,ED: Albany, Nqnr York

SEP 2 B 1979


