
STATE OF NEI^/ YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Robert  P. & Beatr iz Engelke

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

f o r  t h e  Y e a r s  1 9 7 0  &  1 9 7 1 .

AT'FIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

z8th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Robert  P. & Beatr iz Engelke, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

$/rapper addressed as fol lows:

Robert  P. & Beatr iz Engelke
Onteora CIub
Tannersvi l le,  Ny L2485

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said h'rapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

Swo
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of a Determinat ion

Personal Income Tax

under Art ic le 22 of

for the Years 1970

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

2Bth day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon R. Douglas Taylor the representat ive of the pet i t ioner in

the within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr .  R.  Doug las  Tay lo r
P . O .  B o x  8 3 ,  R t .  2 0 9
Stone Ridge, NY L2484

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn rh



JAMES H. TULTY JR., PRESIDENT
MIITON KOERNER
THOMAS H. TYNCH

JOI{N J. SOIIECITO
DIRECTOR

Telephone: (518) 457-1723

September 28, 7979

Robert P. & Beatr iz Engelke
Onteora Club
Tannersville, NY 12485

Dear  Mr .  &  Mrs .  Enge lke :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have novr exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6qO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, A1bany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

S incere ly ,

Pet i t ioner '  s Representat ive
R. Douglas Taylor
P . 0 .  B o x  8 3 ,  R t .  2 0 9
Stone Ridge, NY 72484
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ions

o f

ROBERT P. ENGEIKE and BEATRIZ ENGELKE

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the
Years  1970 and 7977.

DECISION

timely f i led New York

on which pet i t ioner

Pet i t ioners, Robert  P. and Beatr iz Engelke, Onteora Club, Tannersvi l le,

New York L2485, f i led pet i t ions for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the vears

1970 and 1971 (F i le  Nos.  01153 and 14248) .

A smal l  c laims hearing was held before Harry Huebsch, Hearing 0ff icer,  at

the off ices of the State Tax Commission, Bui lding /19, State Campus, Albany,

New York ,  on  August  14 ,  1978 a t  9 :15  A.M.  PeL i t ioners  appeared by  R.  Doug las

Taylor,  Accountant.  The fncome Tax Bureau appeared by Peter Crotty,  Esq.

( E l l e n  P u r c e l l ,  E s q . ,  o f  c o u n s e l ) .

ISSIIES

I.  Whether unreimbursed business expenses incurred by pet i t ioner Robert  P.

Engelke were deduct ible by him on his personal income tax return, or whether

expenses of a corporat ion of which he was an off icer and shareholder were

properly deduct ible by the corporat ion on i ts corporat ion franchi-se tax return.

I I .  l {hether the adjustments for the modif icat i -on for al locable expenses

and for mj-nimum income tax were properly imposed for 1971.

FINDINGS OF FACT

1 .  P e t i t i o n e r s .

State personal income

Robert P. and Beatr iz Engelke,

tax returns for 1970 and 7971,
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Robert  P. Engelke claimed employee business expenses as adjustments to income

o f  $ 7  , 0 7 6 . 9 2  f o r  1 9 7 0  a n d  $ 4 , 6 2 3 . 3 9  f o r  1 9 7 7 .

2. The Incorne Tax Bureau issued a Statement of Audit  Changes for each of

the years at issue. 0n these the bureau contended that the employee business

expenses ldere not deduct ible by pet i t ioners on their  personal income tax

returns because said expenses were the business expenses of a corporat ion, of

which pet i t ioner Robert  P. Engelke was an off icer and shareholderl  therefore,

they were properly deduct ible on the franchise tax returns of the corporat ion.

Furthermore, adjustments were made for modif icat ion for al locable expenses and

minimum income Lax, based on the sale or exchange of capital  assets reported

fot 7977. Accordingly,  the fncome Tax Bureau issued a Not ice of Def ic iency

aga ins t  pe t i t ioners  fo r  1970 on  November  27 ,  7972,  fo r  $11025.26  in  persona l

income tax ,  p lus  $99.42  in  in te res t ,  fo r  a  to ta l  o f  $11724.68 .  I t  a lso  issued

a Not ice  o f  Def ic iency  on  Apr i l  11 . ,  1975 fo r  1971 in  the  amount  o f  $713.25  in

p e r s o n a l  i - n c o m e  t a x ,  p r u s  $ r 2 7 . 9 8  i n  i n t e r e s t ,  f o r  a  t o t a l  o f  $ 8 4 1 . 2 3 .

197 0

other

3. Pet i t ioners conceded that certain other adjustments made to their

and 1971' Lax returns by the Income Tax Bureau v/ere correct,  and said

adjustments are not at issue.

4. Pet i t ioner Robert  P. Engelke was president and chief execut ive off icer

of Audicom Corporat ion (hereafter "Audicom") which was incorporated in March

of  1970.  He I , ras  one o f  e igh t  s tockho lders  and heLd,22  o f  Aud icom's  115 shares .

Audicom was formed to manufacture and market a Lelevision commercial  monitor-

ing devi.ce. Audicom's most valuable asset was the patent on the device.

5 .  Pet i t ioner  Rober t  P .  Enge lke 's  du t ies  fo r  Aud icom invo lved sa les ,

administrat ion, planning, and obtaining f inancing. He r+as not paid a salary,

bu t  per fo rmed serv ices  hop ing  fo r  a r r fu tu re  h igh  sa la ry r r .  He was no t  re im-

bursed for expenses incurred on behalf  of  Audicom.
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6. Pet i t ioners contended that pursuant to an agreement with Audicom,

Mr. Engelke was to receive commissions on sales. I t  was expected that the

commissions would cover his expenses. Pet i t ioners'  tax returns for 1970 and

797I do not indicate any commission income received from Audicoml however,

Mr. Engelke's Federal  "Employee Business Expenses'r  (Form 2106) for 1971 indi-

ca tes  a  $2 '000.00  subt rac t ion  f rom to ta l  expenses  wh ich ,  pe t i t ioners  contend,

const i tuted commissions earned by Mr. Engelke.

7 .  Pet i t ioners'  representat ive stated that Audicom had no prof i ts,  that

i t  paid no dividends and that i t  subsequentry went out of  business.

B.  0n  the i r  1971 New York  S ta te  Income Tax  Res ident  Return  (Form IT-201) ,

pe t i t ioners  repor ted  $141586.22  on  Page 2 ,  schedu le  A ,  l ine  5A,  as  sa le  o r

exchange of capital  assets for 1971; the Income Tax Bureau erroneously increased

t h i s  a m o u n t  t o  $ 2 9 , 1 7 2 , 4 5 .

C0NCLUSIONS OF LAI{/

A. That general ly,  payments of the obl igat ions of another are not deduct-

ib le  as  ord inary  and necessary  bus iness  expenses  (h le lch  v .  He lver ing ,  290 U.S.

111,  (1933) ) ;  moreover ,  a  shareho lder  i s  no t  en t i t led  to  a  deducL ion  f rom h is

personal income tax for payment of the expenses of a corporat ion. Such amounLs

which const i tute ei ther a loan or a conLribut ion to capital ,  are deduct ible,

i f  a t  a l l ,  by  the  corpora t ion  (Ernes t  L .  R ink  51  T .C.  746 (L969) ) .  Pe t i t ioner

Rober t  P .  Enge lke ts  ind iv idua l  t rade or  bus iness  as  pres ident  and ch ie f  execu-

t ive off icer of the corporat ion was carr ied on without remunerat ion. There

was no relationship between expenses and income. FuLure rnoneLary gai-n was

based on the speculat ion that the corporat ion would be successful .  This

connect ion with Mr. Engelke's trade or business was too speculat ive (Jean U.

Koree,  40  T .C.  961 (1963) ) ;  there fore ,  such expenses  were  a t t r ibu tab le  to
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Audicom and were not deduct ible by pet i t ioners on their  personal income tax

return, under sect ion 162 of the fnternal Revenue Code.

B. That since the Income Tax Bureau had no basis for increasing the gain

on the sale or exchange of capital  assets, the adjustments for the modif ica-

t ion for al locable expenses and for minimum income tax were improperl  therefore,

the Income Tax Bureau is directed to recompute the Not ice of Def ic iency for

797r .

C. That the pet i t ions of Robert  P. and Beatr iz Engelke are granted to

the extent indicated in Conclusion of Law "B" and that,  except as so granted,

are  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

sEP 2I p79
STATE TAX COMMISSION

k.warl-,


