
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

CRESENDO DTIRSO

For  a  RedeLe rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le  (X)  22
Tax Law for the Year(s) soec8iegkfpO

1969.  1970 and 1971

Sta te  o f  New York
County of Albany

Xhe is  an employee of

age,  and that  on the

Notice of Decision

AFFIDAVIT OF MAILING

of the

(xsxnffitrk{hhrxxtrtr)

by enclos ing a t rue copy thereof  in  a

as fo l lows:  Cresendo Durso
601 East  BBth Street
Brooklyn, NY 7L236

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That deponent further says that the said addressee is the @reF11@fgGfi@OOOC(

0f f i (0 f iG0 pet i t ioner  here in and that  the address set  for th on said wrapper is  the

las t  known  add ress  o f  t he  @ pe t i t i one r .

John Huhn ,  being duly sworn, deposes and says that

the Department of Taxat ion and Finance, over 18 years of

24th day of January , Ig 79, she served the within

by (cert i f ied) mai l  upon Cresendo Durso

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wrapper  addressed

Sworn

24th

before me this

of January

t o

d a y

rA -3  (2 /76 )

,  L979 ,



J A M E S  H .  T U L L Y . J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

Jornry 2\ 1979

Cnrodo Duno
60t lrrt SEtb Strot
lrooblyn, E 11136

,'

Dllr lfr. hrrror

Please take notice of the notlgr of Drclrlo
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ionft)  690 of the Tax Law, any
proceeding in court  to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within fqrr mtbr
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,.

Jorpb Chyryl rtt
S.rrflS lrr,fnrr

C C :

Taxing Bureau's Representat ive

^tA-r . r2 6/77 ' )



STATE OF NEW YOPJ(

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

CRESENDO DURSO

for Redetermination of a Deficiency
or for Refund of Personal Income Tax
under Article 22 of the Tax Law for
the Years 1969,  1970 and I97I .

Whether Albany,

income tax purposes

received for living

DECISION

New York, was considered to be pet i t ionerts tax home for

during L969, 1970 and L97L and if so, did supplemental income

expenses in said years constitute additional taxable income.

Pet i t ioner,  Cresendo Durso, 601 East 88th Street,  Brooklyn, New York 11236'

filed a petition for redetermination of a deficiency or for refund of personal

income tax under Article 22 of the Tax Law for the years 1969, L970 and. L97L

( F i l e  N o .  0 0 6 6 6 ) .

A small claims hearing was held before Harry Huebsch, Hearing Officer, at

the offices of the State Tax Comurission, Two World Trade Center, New York, New York'

on November t7,  1977 at 10:45 A.M. Pet i t ioner appeared pro se. The Income Tax

Bureau appeared by Peter Crotty,  Esq. (Abrahan Schwartz,  Esq.,  of  counsel) .

ISSUE



-2-

1. Petitioner, Cresendo Durso, timely filed New York State personal income

tax returns for L969r 1970 and L97I.  On these returns, he fai led to rePort

supplemental income which he received from his employer, P.J. Carlin Construction

Company, for l-iving expense reimbursements while he worked at the South Ma1l

construction site in Albany, New York.

2. The Income Tax Bureau issued a Statement of Audit Changes against

petitioner. This was done on the grounds that unreported reimbursements for J-iving

expenses received by petitioner from his employer constituted taxable income and

that the expenses incurred while working in Albany were nondeductible, as Albany

was considered to be his tax home. Accordingly, it issued a Notice of Deficiency

on Apr i l  13 ,  1973 fo r  Lg6g,1970 and 1971 in  the  a :nount  o f  $1 ,333 '01  in  persona l

income tax ,  p lus  $145.70  in te res t '  fo r  a  to ta l  o f  $1 '478 '7 I '

3.  Pet i t ioner was a resident of Brooklyn, New York. He was hired by P'  J '

Carlin Construction Cornpany to work as a general labor foreman in Albany, New York,

for an indefinite period of time. While working in Albany' petitioner first l-ived

in a motel and subsequently in a furnished apartment. Ile returned to his residence

in Brooklyn on weekends. His employer paid him supplemental l-iving expenses of

$ 3 , 7 5 0 . 0 0  i n  1 9 6 9 ,  $ 3 , 9 0 0 . 0 0  i n  1 9 7 0  a n d  $ 4 , 7 7 5 . 0 0  i n  r 9 7 r '

CONCLUSIONS OF LAW

A. That the employment of petitioner, cresendo Durso, during L969, 1970 and

1971 was for an indeterminate duration rather than temporary in nature and cannot

be characterLzed as ttaway from homertt ir accordance with the meaning and intent of

sect ion 162(a)(2) ot the Internal Revenue Code,
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B. That during 1969, L97O and 1971, petit ioner's tax home was in the Albany

area and the supplemengal income was includable as income; therefore' no

deduction was al-lowable for expenses and subsistence, as these were personal-

expenses and,  as such,  nondeduct ib le.

C. That the petit ion of Cresendo Durso is denied and the Notice of Deficiency

issued Apr i l  13,  1973 is  susta ined,  together  wi th such addi t ional  in terest  as may

be lawfully owing.

DATED: Albany, New York

Janrary 24, 1979

4
STATE TAX COMMISSION

:

colftfrssroNER

PRESIDENT

SSIONER


