
STATE OF NBW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Dean R. & Anna M. DeWit. t

AFFIDAVIT OF MAITING

for Redeterminat ion of

of a Determinat ion or a

Personal Income Tax

under Article 22 of the

for the Year 7972.

a Def ic iency or a Revision

Refund of

Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of August,  1979, he served the within not ice of Decision by cert i f ied

nai l  upon Dean R. & Anna M. DeWitt ,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

fo l lows:

Dean R. & Anna M. DeWitt
801 Jerome St .
Marsha l l town,  IA  50158

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

17 th  day  o f  August  ,  7979.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

l" t' ^n HnU



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Dean R. & Anna M. DeWitt

AFFIDAVIT OF MAITING

for Redeterminat ion

of a Determinat ion

Personal fncome Tax

under Art ic le 22 of

fo r  the  Year  L972.

o f  a  Def ic iency  or  a  Rev is ion

or a Refund of

the Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

17th day of August,  1979, he served the within not ice of Decision by cert i f ied

mai l  upon Charles A. Schoeneck the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpaid rdrapper addressed as fol lows:

Mr .  Char les  A .  Schoeneck
Bond, Schoeneck & King
One Lincoln Center
Syracuse, NY 73202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and cusLody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

17 th  day  o f  August ,  7979.
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STATE OF NEW YORK

srATE TAx coMMtbstox
TAX APPEALS BUREAU

ALBANY, NE|Y YORK 12227

STATE TAX COMMISSION
JAMES H. TUTIY JR., PRESIDENT

MII,TON KOERNER
THOMAS H. IYNCH

JOHN J. SOILECITO
DIRECTOR

Telephone: (518) 457-I723

August 17, 1979

Dean R. & Anna M. Del{itt
801  Jerome St .
Marsha l l town,  IA  50158

Dear  Mr .  &  Mrs .  DeWi t . t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative Ievel.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 72227. Said inquir ies wiI I  be referred to the proper authori ty for
rep ly .

S incere ly ,

lil,l .t Wcc :  Pet i t ioner 's  Representa t ive
Charles A. Schoeneck
Bond, Schoeneck & King
One Lincoln Center
Syracuse, NY L3202
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

DEAN R. DE WITT and ANNA M. DE I^IITT

for Revision of a Determination or for
Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L 9 7 2 .

DECISION

Peti t i .oners, Dean R. DeWitt  and Anna M. DeWitt ,  c/o Bond, Schoeneck

& King, One Lincoln Center,  Syracuse, New York 13202, f i led a pet i t ion

for revision of a determination or for refund of personal income tax

under Art ic le 22 of the Tax Law for the year 1972 (Fi le No. 14278).

A forrnal hearing was held before Jul ius E. Braun, Hearing Off icer,

at the off ices of the State Tax Commission, 333 East Washington Street,

Syracuse, New York, on Ju1-y 20, 1977 at 9:15 A.M. Pet i t ioners appeared

by Bond, Schoeneck & King (Henry M. Melchor,  Esq.,  of  counsel) .  The

Income Tax Bureau appeared by Peter Crotty,  Esq. (Alexander Weiss,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether petitioners were residents of New York State after May of

t 9 7 2 .

FINDINGS OF FACT

1. Petitioners, Dean R. DeWitt and Anna M. Detrlitt, fi led a New

York State Income Tax Resident Return for 1972 (Form IT-201),  on which

they indicated that they were residents of New York State from January

1 ,  L 9 7 2  t o  M a y  3 1 ,  1 9 7 2 .
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2. On November 24, 1975, the Income Tax Bureau issued a Notice of

Deficiency against petitioners, on the grounds that they were considered

residents of New York State for the ent ire year.  The def ic iency asserted

a  t a x  o f  $ 4 , 0 4 6 . 9 5 ,  p l u s  i n t e r e s t  o f  $ 7 9 2 . 4 7 ,  f o r  a  t o t a l  o f  $ 4 , 8 3 9 . 4 2 .

3. Petitioner Dean R. DeWitt was born and raised in Marshalltown,

Iowa. In 1962, his employer, Lennox Industries ("Lennox") transferred

hirn from Marshalltown to Syracuse, New York. Petitioners purchased a

home in Fayetteville, New York, in L962 and established their domicile

there.

4. In 1962 Mr. Del'l itt purchased a house on Church Street in

Marshalltown, Iowa, where his father and stepmother resided. Mr. DeWitt

had a remainder interest in the house; his father and stepmother has a

life interest therein. Mr. DelJitt transferred his remainder interest by

gif t  to his wife in June of 1972. In 1973 this house was sold and

another larger house was purchased for the benef i t  of  Mr. Detr ' l i t t rs

parents .

5. In May of 1972, Lennox transferred Mr. Del{ i t t  to England, in

order to manage their European operations. The transfer to England was

expected to last for a period of about three years.

6. Petitioners went to Marshalltown, Iowa, for the last week of

April and for the first week of l{,ay L972. During this period petitioners

resided in their home on Church Street in Marshalltown.

7, Prior to leaving for England, Mr. DeWitt resigned from mernbership

i-n the Onondaga Country Club and closed his membership in the Syracuse

Manufacturers Association. Petit ioners also changed their church membership

and sol-d their home in Fayettevil le on l lay 27, L972.
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8. Mrs. DeWitt  returned to the United States in October and Mr.

DeWitt returned in November of 1975. They took up residence in their

home in Marshalltown, Iowa, and Mr. DeWitt resumed employment at Lennoxrs

corporate headquarters which were located there. A month later,  pet i t ioners

purchased another house in Marshalltown and moved into it.

9. Petitioners contended that it was their intention to abandon

their New York domicile and to reestablish a domicile in Iowa in May of

r97 2.

CONCLUSIONS OF LAW

A. That a domicile once established continues unti l the person in

question moves to a new locati-on with the bona fide intention of making

his fixed and permanent home there (20 NYCRR I02.2(d) (2). A person

domiciled in New York State is a resident of the State for income tax

purposes unless he maintains no permanent place of abode in this State,

mainLains a pennanent place of abode elsewhere, and spends in the aggregate

not more than thirty days of the taxable year in this State.

B. That petit ioners Dean R. DeWitt and Anna M. Detlitt left New

York State in  May of  1972 wi th no in tent ion of  return ing,  but  fa i led to

sustain the burden of proof required to show that they established a new

donic i le  outs ide Ner^r  York State;  therefore,  pet i t ioners cont inued to be

domiciled in New York State, r^rithin the meaning and intent of 20 NYCRR

LOz .2 (d )  ( 2 ) .

C. That  pet i t ioners were domic i led in  New York State for  a l l  o f

1972,  mainta ined a permanent  p lace of  abode in th is  State for  par t  of

L972,  and spent  more than th i r ty  days in  the State in  L972;  therefore,

pet i t ioners were res idents of  New York State for  a l l  o f  L972,  wi th in the

meaning and intent of section 605(a) of the Tax Lawras said section was

then const i tu ted.



D. That

and the Notice

petit ion of Dean R. Dell itt

Deficiency issued November

DeWitt is denied

susta ined.

M .

i s

the

o f

and Anna

24 ,  l g75

DATED: Albany, New York

AUG i |  197q

COMMISSION

COMMISSIONER
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rA-36 (e/76) F inanceState of  New York -  Department  of  Taxat ion and
Tax  Appea l s  Bu reau

REQUEST FOR BETTER ADDRESS

Requested by Unit

\/
t r_-_,.t,_ L

Date  o f  Request

, ' - .2  i t  -  /7
7(" 

' ,.--' .-z'- ,*-

Please f ind most recent address of taxpayer descr ibed below; reEurn to person named above.

S o c i a l Number
/L/ - 2: ?r' i/

) t '  / ; ; - i "

Resu l ts  o f  search  by  F i les

Date  o f P e t i t i o n

/ { ' cy / ) .A -

N e w  a d d r e s s :

|  |  Same as  above ,  no  be t te r  add ress

O t h e r :

a x by .  / 1  )  . /
^ u ,  

y ' l '  t t '  ' ' t a '

I

/,, !

S e c t i o n  , i / , " /

, , , ; . , . \

Da te  o f  Sea rch

/ . J / - 2 '

PERMANENT RECORD

FOR INSERTION IN TAXPAYER'S FOLDER
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JAMES H. TUttY JR., PRESIDENT
MIITON KOERNER
THO},TAS H. IYNCH

JOHIII J. SOITECITO
DIRECTOR

Telephone: (518) 457-7723

August  17,  1979

Dean R. & Anna M. DeWitt
801 Jerome St .
Marsha l l town,  IA  50158

Dear  Mr .  &  Mrs .  Dehr i t t :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect. ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxat ion and Finance, A1bany, New
York 72227. Said inquir ies wi l l  be referred to the proper authori ty for
reply.

S incere ly ,

cc :  Pet i t ioner 's  Representa t ive
Charles A. Schoeneck
Bond, Schoeneck & King
One Lincoln Center
Syracuse, NY 13202
Taxing Bureau' s Representat ive

i t , i  '  I  1
lft I

i  i  Ti '  i , . ;  r  t ,
/
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STATE OF IIE}T YOBK

STATE TN( COU!trSSIOIT

In the l,latEcr of the PetltLon

of

DEAII B. DE WITT and AllllA U. DE WITI

for Ravlrl.m of a Detcrrlaatlo or for
Befr,md of Pergooal Iacme Tar uder
Art{ele 22 of, the Tax Larv for.tbc ltrr
L972.

, ; j

DECISION

PetlEl@cra, Dean R. Iblilltt and Anna M. Ibtntt t clo BoBd, Schomcce,
'  

.  . . i  .

& t(lng, Onc Llacolu Ceator, $yracuaG, Hcw York 13202, fllrd a prtltlon'',

for ravtcLan of a dotarmlnatlo$ or for reftnd of 'paraonal tncm tar

nnder Artlcl,G 22 of thr Tax Lar for tha year 1972 (f11. l[o. 14278).

A f,onnal h$rXng vaa held beforc Jullue E. 8rlun, Eaarlng Offlcaif
t

at Ehc offlcce of tho gtet. Iar Cm1!rL6, 333 Ecrt Warhlagtm Strrrrcr..

Syracnse, Naw Tork, on July 20, lg77 at 9:15 A.!1, Pctttl.onrra appcarca'

by Bobd, Schoenock & King (Eanry U. ldclchor, Etq., of cornlcl). !h6

Incona Tax Bureeu appeared by Peter Crotty, Ecq, (Abxrnder Weler,

Elq., of couracl).

r.88rlr

llhsthar pctlttoosr. rrerG raeldrote of llcrr YorL, Strtc rf,trr lley of

t972.

FIIIDINGS OF TA T

1. PetLtlancnr Dean R. DsWl.tt and. Aona l,{. DGIdltt, flled e lfaw

York Stata Incorne Tax Rpsident'natun fat L972 (Forn II-201), m rftlcb

they lndlcated that thcy wcre roaLdpntc of Ncu York gteta i"* Janla47

1, t972 to Hay 31, 1972.

" . ;

i , : :  
]

J l :
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2. On Novenber 24, 1975, the Incme ?ax Bureau tgeued a llotlce of

Def*eleney againet petitLoners, on the grounde that they vara conal.dered

reeidents of I,Iew York State for the entlr€ year. the deflcleucy aseerted

a tax of  $41046.95,  p lue ln teregt  o f  $792.47,  for  a  to ta l  o f  $41839.42. ,

3. Petlttoaer Dean R. DeWltt wac born "and raleed 1o llarphiUton,

Iowa, In 1962, hls enployer, Lennox Industriee (r'Lennor") traoeferrid

hln fron Marehalltowa to Syracwe, New York. Pet'.tlooere purcbaged a

home Ln Fayettevil-le, New York, tn 1962 and eetabltahed their dordclle . ,

there.

4, In 1952'Ur. DeFttt purchaaed a house on Ghurctr Street lb 
' 

' 
,

Maraha11town, I 'owe,whereh1efatherandgtepEothcrrgg1dcd. l&.Del '1 t t

had a rensladcr lnterest ln the houaei hLe fether and stcpnotber hae a

llfe lnterest therGlo. !1r. Deffi.tt trmaferred bls reoelnder tuterett by'"

glft to hte wlfe ln June of 1972. In 1973 thls houre waa eold sDd

ano the r1a rge rhousewaepurc l raced fo r thebenc f1 to f l { r . I } e t f { t t ' s -

parenta.

5. In Hay of L972, teanox tranafgrred llr. Del.ntt to Englandn Ln \

order to rntnago thelr Europaan operattona. Ttrc tranrfcr to Enghnd ser-

expected to Last for a period of about tbr€e years.

6. Petltloners wont to Marahalltonn, Iowa, for the laet week of

Aprtl aod for thG flrst week of Hay 1972. Durlag thle perlod petltloo"r"' 
'

reelded ln thcir hone on Ctrurch Strect ln Merahalltca.

7. Prl.or to leavlng for rrrglandr Mr, Del{ltt reelgned froo mdbcrchlp

Ln the Onoadaga Cormtry Club and cloeed hls neuberehlp ln the Syrecura

Manufacturere Aseoel.atlon. Petltloners elso changed thelt church tlubotiUtp' ;

and aold thelr home ln FayetEevl,lle on Mrly 27, L972.



8. Hre. Dellltt returncd to tho Uulted $tatae ln Octobcr ad Xr.

&Wttt returned iu Hovenbcr of 1975. They took up rceldeoce ln thelr

ill enPloYnsnt at tonsta.' hoac In Marghalltonn, Iowa, eod Mr. IlBI{ltt raeruod enployrnsnt at
t  ' .  

.

corporate headqtrarterg whicb uere located tbcrc. A uonth lctcr, Petttlo!.rt'

9. PGtltlooers contsnd*d tba,t Lt wq3 thslr lntcntloa to ebqq{mF - -  
, ,

thelr llaw York donlcilc and to rsegtablteh a donl.clle Lu lore lo ltay of i 'i i

1972,
:

99NS:USrOBS Or LAId 
:: , 

'' ,

A, Ttrat e dontclla once cctabllehsd coatLnueg rattl thc perso[ ttf .

queetiou rnovoa to a ncw locetlolr wlth tho boqg fld. lntutl.on of ualtiag

hls ft-xed and pernanent tr@ tb€rc (20 UYCsn t02.2(d)(2). A parrg

donlclled ln New York State le e regldant of tho Stade for lncc ttr

purposet ualeae hc nalntelns no p€rileent plrcc of abods ln tbte Statct ,1

maintal.ac a pGrmsoant placc of abode elgoiberc, ad apendr b thG tggragaqc

lrot EorG than thtrty daya of ths tarable yrar ln thls State.

B. Ttrat petltloncrs Dcqn R, IblllEt and Anna U. I!€I{ttt lcft Xctr

York State ln May ot 1972 wlth uo lnteatlon of returnlng, but falled .fo ',

Buatala thc burdea of proof requLred to rbon thet thcy cetabllrhed r ucr

donlclle outelde New York State; therefore, pctltloacrr cmtlnrnd to bg

.donLclLed ln New tork State, nltbln tho rrcslng sd tntent of 2O ffCnB

t  02.2(d)  (2)  .

C. Ttrat petltlonora were domlcllcd ln New York State f,or all oJ , .:

1972, nalnteLnad a geramcnt place of abodc ln tbLr gtate f,or part of

Lg72, and spent nore tbsn thlrty days ln ttc Stltc b Lg72i tlprcforc,

petltlonars were residente of New York State for all of l972r tl,a,Fl tbG,

ueanlng and lntent of sectlon 605(a) of tha Tax Lav, aa oald scctlon ttar;' .

thetr eoastLtuted.

I

t
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D. That the petltlon of t,esl R, Del{ltt and Anns M. D,ewitt ie denl,ed

and the Notlce of DeftcLency lssued Novcmbet 24,1975 le suatat.a d.

DATEDT Albmy, New York

AUG 1? i97s

srATE TA( ColocssxoN

\
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REr D6et Rr G{,{q! Ui :H{lt$ '. , ,rih I*s,: X-lg[[O3SI, .." .

Erif lr to aCmonfleagg ncaipt of yur bttcr of llordc 21 19?8t
r*Fruln ),ur roryalt infc[ti,m m ttro lteur of d€ $oE erytiffd
GStXl.r 

-'

AE grcrmt, this cr* i; fu qts bt tbrring nlrria lhlt, d r " '
anchr hai rnt bort fismrdad to ftis offi&.

Stqild yur han try firy$an qE timt ccrctfiring dr $ovrr Fls
feel frres to esrtact $b offics.

d ! - ^Sircdy,

BIDr jd
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Deocdc Ulf 1978
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t . . . :

xmn$&r!|N J* DAltls i'
6ccrct.llrt to tre staac Tax 0miccisi," ,

!fr. Ihn4y Il. l-{eldttr
ts6d, -Sc$roerectc & King
en iirpln 0srter
$lrraoree, licff YotA lJFnz

DeG Dt. l,lelchorr

RE: Iban R. ard Amt tl, Ire$ltt
rud ii.i.1:al1?Teil3 

RE-rb '

&tr is to rJrnarledgs recefut of yotrr latm of Norla$er !, l9?8t
*srCIln pr rerye*t Infsrnetim dr fu itrurg of the &os csptlfiod
e89e,

: At pmrent, ttris care le in die felt lbarfng ltff/irrr thit, srrd es
ancJr, hab rct bocn forue#ad to Uris off{ea.

- _ St*ld 1nr trerrc my fiqqrsr qnsBifiu ccrcrrnlr1g dE $stp, ploe
feel fre to cfiitact ttri.s offlce.

n&jrd ,

, i  J+' '
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CHARLES A.  SCHOENECX,  JR
HOWAFO H.  CANNON

WILLIAM E FITZPATRICX

TRACY H. 'EreUSON

IYLE W.  HORNBECK

CHESIER H.  K ING,JR,

N.  qARLE EVANS

FRANCIS E.MALONEY

FRANCIS O.FRICE '

JAMES € .  W'LAER '

ANrcN H.4HM

HENRY R.  MGSRTHY

JAMES M.SULLIVAN, . IR.

RAYMONO W.MURRAY,JR.

JOSEPH J .  LAWTON,JR.

GEOEAE C.SHAfrUCX

L E S L I E  H . O E M I N G

JOHN J .  DEE

JOHN A.BErcH

CHARLES T.  6EECHING,JR.

WILLIAM P.  BURROWS

JOHN M.  FREYER

RO6ERT W.(OPP
AFIHUR E. EONG'O\4NI] *

JOAN S.FERGUSON

CHARLES T. MAJOR
ROBERT E.  MOSES

WILLIAM L .BERGAN

ANTHONY E.  F 'TTARELLI  I

FFANC's  E .  MALONEf ,  JA-
WALLACE J .  M.DONALO

JAMES O.  F  ZPATRIC(

STEPHEN L.JOHNSON

JAMES E.  MACKIN A

SIEFHEN H.  COHEN

GAFY R. GEFMAIN

THOMAS 5 .  EVANS }

H .  D E A N  H E B E F L I G , J R .

THOMAS J .  GROOMS
RICHARO L.  SMITH

Borvn, ScrronNncr( & Krrvc
OlrE LTWCOLIV CE TTEE

6YRACI'SE, llrEw' Y()Btr rAzO2

( 3rs) 42ar orel

I I I  WASHINGTON AVENUE
ALBANY,  NEW YORX I22 'O

(slal 462 7421

JOHN A.  BACH
RESIOENT MEMEER

ONE FINANCIAL PLAZA

FORT LAUDEROALE,  FLORIOA 3339/
(3o5)  467-7 ios

rcEERT J .  HUNt
RESTOEWEMB€R

1167 THIRO STREET SOUTH
NAPLES,  FLORIDA 33EEO

(a13)  262-€Ar2

DAVIO N. SUTON
RESIO€NT MEMBER

November 2,  1978

L2227

wrLLraM D.  JOHNSOtr  ( le29  l96e)

GEORGE H.  BONO.  JF. (1936_r973)

JOHN C.  X INNEY l t%7- t9a4 l
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Ms. Ber th lynn Davis
Secretary of  the State Tax Commiss ion
Department of Taxation and Finance
Tax and Finance Bui ld ing 9
State Campus
Albany, New York

R e :  D e a n  R .
F i l e  N o .

and Anna M. DeWitt
2 -29269385

Dear  Ms .  Dav i - s :

In connection with our telephone conversation yesterday
on the s tatus of  th is  f i le ,  I  thought  i t  would be helpfu l  to  you
to have the f i le number which is stated above.

S i n c e r e l y ,

BOND, SCHOENECK & KING
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