
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Frank R. & Andree L. Davis

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat. ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1974.

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

16th day of November, 7979, he served the within not ice of Decision by cert i f ied

mai l  upon Frank R. & Andree L. Davis,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Frank R. & Andree L. Davis
La Maisonnette
Brownsvi l l -e,  VT 05037

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

Unit .ed States Postal  Service within the State

That. deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

16th day of November, 1979.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 16, 7979

Frank R. & Andree L. Davis
La Maisonnette
Brownsv i l le ,  VT 05037

D e a r  M r .  &  M r s .  D a v i s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive leveL.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 1
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FMNK R. DAVIS and ANDREE t. DAVIS

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the
Year  1974.

DECISION

Peti t ioners, Frank R. Davis and Andree L. Davis,  La Maisonnette, Brownsvi l le,

Vermont 05037, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal incorne tax under ArticLe 22 of the Tax Law for the year

1974 (F i Ie  No.  2A926) .

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Comrnission, Bui lding /19, State Campus, Albany,

New York, on November 14, 1978 at 1:15 P.M. Pet i t . ioner Frank R. Davis appeared

pro se and for his wife,  pet i t ioner Andree l .  Davis.  The Income Tax Bureau

appeared by  Peter  Cro t ty ,  Esq.  (E l len  Purce l l ,  Esq .  ,  o f  counse l ) .

ISSI]E

Whether pet i t ioners were domici l iar ies of New York State during 1974.

FINDINGS OT'FACT

1. Pet i t i -oners, Frank R. Davis and Andree l .  Davis,  t imely f i led a

part-year New York State income tax resident return for 7974, on which they

indicated their  per iod of New York residence to be January 1, 1974 to March

3 1 , 1 9 7 4 .

2. On November 14r 1975, the Income Tax Bureau issued a Statement of

Audit  Changes against pet i t ioners, on the grounds that they were domici led in

New York State and spent in excess of thir ty days in the Statel  therefore,



- 2 -

they were taxable as residenLs on their  total  income from al l  sources to the

extent that such income was reported for Federal  income tax purposes. 0n

June 27, 7977, the Income Tax Bureau issued a Not ice of Def ic iency assert ing

a d d i t i o n a l  p e r s o n a l  i n c o m e  t a x  o f  $ I 1 2 2 7 . 0 7 ,  p l u s  i n t e r e s t  o f  $ 1 8 1 . 0 1 ,  l e s s  a n

overpa l rment  shown on the  re tu rn  o f  $259.00 ,  fo r  a  t .o ta l  due o f  $11149.09 .

3. Pet. i t ioner Frank R. Davis was born and raised in Phi ladelphia, Pennsylvania.

In 1936 his mother purchased a home in Brownsvi l le,  Vermont,  which state

became his domici le.  He registered for the draft  and in 1942, he entered the

U. S. Army. fn March of 7946, Frank R. Davis entered the employnent of Anerican

Express Company in Paris,  France, where he worked unt i l  he resigned his posit ion

in 1951. In 1948 pet i t ioner Frank R. Davis marr ied Andree Antoinette Liband,

a ci t izen of France. From 1951 to 7954, they traveled in the South Pacif ic

and l ived for a t ime in Miami,  Flor ida, af ter which t ime he rejoined the

American Express Company in Karachi,  Pakistan.

4 .  As  a  resu l t  o f  h is  mother 's  death ,  pe t i t ioner  Frank  R.  Dav is  inher i ted

the Vermont property.  He improved said property considerably over the years,

in ant ic ipat ion of l iv ing there the year round.

5 .  On re jo in ing  Amer ican Express ,  pe t i t ioner  Frank  R.  Dav is  was ass igned

to  overseas  pos ts  in  Karach i ,  Par is ,  Zur ich  and Brusse ls .  He a lso  headed an

inter im assignment at i ts internat ional headquarters in New York City from

7971 to March of 1974. His wife remained in Paris with the chi ldren so that

they could f in ish the school year.  After complet ion of the school year,  his

family joined him in New York City,  but kept their  ful ly- furnished apartment

in Paris,  France. He had maintained this apartment since 7946, and they used

it  on their  return vis i ts to France. Pet i t ioners rented a smal l  apartment in

New York City during the period of t ime in which he worked there. hthi le

l iv ing in New York, they spent al l  vacat ions and most weekends in Vermont.  0n
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moving to Brussels,  Belgium, in March of 1974, pet i t ioners gave up their

apartnent and all ties with New York.

6. Pet i t . ioner Frank R. Davis never had a New York dr iver 's l icense, but

did have Vermont and French dr iver 's l icenses whi le residing in New York.

Pet i t ionersr automobi le was registered in Vermont and they had their  personal

checking account with a bank in Vermont.

7. Pet i t . ioner Andree L. Davis obtained a Vermont dr iver 's l icense, but

d id  no t .have a  New York  d r iver rs  l i cense.

8. Pet i t ioners purchased two cemetery lots in Brownsvi l le,  Vermont,  in

7 9 6 7 .

9. Pet i t ioners never voted in the State of New York.

10. Pet i t ioner Frank R. Davis '  Unlted States passport  was issued in

Par is ,  F rance,  and l i s ted  h is  address  as  Brownsv i l le ,  Vermont .

l -1.  Pet i t ioners have resided in Paris since pet i t ioner Frank R. Davisr

retiremenL in 1977, renting the same apartment that they have maintained there

since L946. Petitioners spent their sunmers in Vermont and have no intention

of returning to New York State to live.

CONCIUSIONS OF LAW

A. That pet i t ioners, Frank R. Davis and Andree l .  Davis,  l rere not domi-

ci l iar ies of New York State, within the meaning and intent of  sect ion 605 of

the Tax law and 20 NYCRR 702.2(d)(2).  No change of domici le results from a

removal to a nevt location if the intent is to remain there only for a limited

t ime.

B. That pet i t ioners were not domici led in New York State and did not

spend more than 183 days of the taxable year in the Statel  therefore, they

cannot be taxed as residents of this State.

C. That pet i t ioners were not residents of New York State in 1974 within
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the meaning and intent of  sect ion 605 of the Tax Law. Accordingly,  the Income

Tax Bureau is hereby directed to reconpute pet i t ionersr New York taxable

income in accordance with sect ion 631 of the Tax Law and auLhorize a refund of

any resulting overpayment.

D. That the pet i t ion of Frank R. Davis and Andree L. Davis is granted

and the Not ice of Def ic iency issued June 27, 1977 is cancel led.

DATED: Albany, New York

JSv t61s7e
STATE TAX COMMISSION

COMMISSIONER
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 16, 7979

Frank R. & Andree L. Davis
La Maisonnette
Brownsvi l le,  VT 05037

D e a r  M r .  &  M r s .  D a v i s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax Lawr any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in
accordance w i th  th is  dec is ion  mav be  addressed to :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMU]SSION

c c : Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEI,II YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FRANK R. DAVIS and ANDREE t. DAVIS

for Redetermj-nat ion of a Def ic iency or
for Refund of Personal fncome Tax under
Art ic le 22 of the Tax Law for the
Y e a t  I 9 7 4 .

DECISION

Peti t ioners, Frank R. Davis and Andree L. Davis,  La Maisonnette, Brownsvi l le,

Vermont 05037, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year

1974 (F i le  No.  20926) .

A smal l  c laims hearing was held before CarI  P. Idr ight,  Hearing Off icer,

at the off ices of the State Tax Commission, Bui lding / /9,  State Campus, Albany,

New York ,  on  November  14 ,  1978 a t  1 :15  P.M.  Pet i t ioner  Frank  R.  Dav is  appeared

pro se and for his wife,  pet i t ioner Andree I , .  Davis.  The Income Tax Bureau

appeared by  Peter  Cro t ty ,  Esq.  (E l1en Purce l l ,  Esq . ,  o f  counse l ) .

ISSUE

Idhether pet i t ioners were domici l iar ies of New York State during 1974.

FINDINGS OF FACT

1.  Pet i t ioners ,  Frank  R.  Dav is  and Andree l .  Dav is ,  t ime ly  f i led  a

part-year New York State income tax resident return for 1974, on which they

indicated their  per iod of New York residence to be January 1, 1974 to March

3 1 ,  I 9 7 4 .

2. 0n November 14r 1975, the Income Tax Bureau issued a Statement of

Audit  Changes against pet i t ioners, on the grounds that Lhey were domici led in

New York State and spent in excess of thir ty days in the Statel  therefore,
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they were taxable as residents on their  total  income from al l  sources to the

ext.ent that such income was reported for Federal  income tax purposes. 0n

June 27 ,  1977,  the  Income Tax  Bureau issued a  Not ice  o f  Def ic iency  asser t ing

add i t iona l  persona l  income tax  o f  $7 ,227.07 ,  p lus  in te resL  o f  $181.01 ,  less  an

overpa l rment  shown on the  re tu rn  o f  $259.00 ,  fo r  a  to ta l  due o f  $1 ,149.09 .

3. Pet i t ioner Frank R. Davis was born and raised in Phi ladelphia, Pennsylvania.

In L936 his mother purchased a home in Brownsvi l le,  Vermont,  which state

became his domici le.  He registered for the draft  and in 1942, he entered the

U. S. Army. In March of 1946, Frank R. Davis entered the employment of American

Express Company in Paris,  France, where he worked unt i l  he resigned his posit ion

in 1951. In 1948 pet i t ioner Frank R. Davis marr ied Andree Antoinette Liband,

a ci t izen of France. From 1951 to 1954, they traveled in the South Pacif ic

and l ived for a t ime in Miami,  Flor ida, af ter which t ime he rejoined the

American Express Company in Karachi,  Pakistan.

4. As a result  of  his mother 's death, pet i t ioner Frank R. Davis inheri ted

the Vermont property.  He improved said property considerably over the years,

in ant ic ipat ion of l iv ing there the year round.

5. On rejoining American Express, pet i t ioner Frank R. Davis was assigned

to  overseas  pos t .s  in  Karach i ,  Par is ,  Zur ich  and Brusse ls .  He a lso  headed an

inter im assignmenL at i ts internat ional headquarters in New York City from

1971 to March of 1974. His wife remained in Paris with the chi ldren so that

they could f in ish the school year.  After complet ion of the school year,  his

family joined him in New York City,  but kept their  ful ly- furnished apartment

in Paris,  France. He had maintained this apartment since 1946, and they used

it  on their  return vis i ts to France. Pet i t ioners rented a smal l  apartment in

New York City during the period of t ime in which he worked there. Whi le

l iv ing in New York, they spent al l  vacat ions and most weekends in Vermont.  0n
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rnoving to Brussels,  Belgium, in March of 1974, pet i t ioners gave up their

aparilnent and all ties with New York.

6. Pet i t ioner Frank R. Davis never had a New York dr iver 's l icense, but

did have Vermont and French dr iver 's l icenses whi le residing in New York.

Pet i t ionersr automobi le was registered in Vermont and they had their  personal

checking account with a bank in Vermont.

7. Pet i t ioner Andree L. Davis obtained a Vermont dr iver 's l icense, but

did not have a New York dr iver 's l icense.

8. Pet i t ioners purchased two cemetery lots in Brownsvi l le,  Vermont,  in

1 9 6 7 .

9. Pet i t ioners never voted in the State of New York.

10. Pet i t ioner Frank R. Davisr United States passport  was issued in

Par is ,  F rance,  and l i s ted  h is  address  as  Brownsv i l le ,  Vermont .

11. Pet i t ioners have resided in Paris since pet i t ioner Frank R. Davist

retirement in 1977, renting the same apartment that. they have maintained there

since 1946. Petitioners spent their sunmers in Vermont and have no intention

of returning to New York State to l ive.

CONCIUSIONS OF LALI

A. That pet i t ioners, Frank R. Davis and Andree l .  Davis,  were not domi-

ci l iar ies of New York State, within the meaning and intent of  sect ion 605 of

the Tax Law and 20 NYCRR 702.2(d)(2).  No change of domici le results from a

removal to a new location if the intent is to remain there only for a limited

t ime.

B. That pet i t ioners were not donici led

spend more than 183 days of the taxable year

cannot be taxed as residents of this State.

New York State and did not

the State; therefore, they

1n

in

C. That pet i t ioners were not residents of New York State in 1974 within



-4-

the meaning and intent of section 605 of the Tax Law. Accordingly, the fncome

Tax Bureau is hereby directed to recompute pet i t ionersr New York taxable

income in accordance with sect ion 631 of the Tax Law and authorize a refund of

any resulting overpayment.

D. That the pet i t ion of Frank R. Davis and Andree L. Davis is granted

and the Not ice of Def ic iency issued June 27, 7977 is cancel led.

DATED: Albany, New York

Nov r 6 1979
STATE TAX COMMISSION

[ ,

i IRESTDENT I
\ t

t

COMMISSIONER

COMMISSIONER




