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STAT!. OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion

o f

VINCENT A. DIAMICO ANd STELI.A S. DIAMICO

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le  (s )  22 of  the
Tax Law for the Year(s) nr:<*nrindds* tgig,
L970, and l-97L.

Sta te  o f  New York
County of A1-bany

John Huhn , being duly sworn, deposes and says that

>ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and that  on the 6th day of  Apr i l ,  L 9 7 9 , € h e  s e r v e d  t h e  w i t h i n

Notice of Decision by (cer t i f ied)  mai l  upon Vincent  A.  DrAmico

and Ste11a S. DrAni@pqmc€o6dei(r161x<S< the petitioner in the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Vincent A. DrAmico and Stel_la S. DrAmico
255 East Marshal_l Street
Hempstead, New York 1-1-550

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c la l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent furLher says that the said addressee is the (rcgmgffifg1*iiqg1

lrorffxtfi4r petitioner herein and that the address set forth on said vrrapper is the

last known address of the @trX pet i t ioner.

Sworn to before me this

6th day of Apri l

AFFIDAVIT OF I"IAILING

rA -3  (2 /76 )
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

VINCENT A. DIAMICO ANd STELLA S. D'AMICO

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal- Income
Taxes under  Ar t i c le (s )  22 of  the
Tax Law f or the Year (s) nooBe*irod<(o) L969,
L970, and L97L.

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says thaL

*he is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 6th day of Apri l  ,  L979 ,  *he served the within

Notice of Deci-sion by (cert i f ied) mai l  upon Hi l l -  M. Lal in,  Esq.

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Hi l - ] -  M. La1_in, Esq.
J. II. Cohn & Company
810 Broad Street
Newark, NJ O7LO2

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( represent ,at lve

of  the)  pet i t ioner  here in and that  the address set  for th on said r^r rapper is  the

las t  known  add ress  o f  t he  ( rep resen taL i ve  o f  t he )  pe t i t i one r .

AFFIDAVIT OF MAILING

Sworn

6rh

t o

d a y

be fo re  me  th i s

of April

rA-  3 (2 /7  6)

, 1979 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

,Srff f,r 1971

?irrutt. *. FrIHcq ad fit*!.Ia fr. Dtldeo
[.9S f.inar thr**rt tttrGr
qpa$*ta*t, ilr ?crft t!.tt0

el6fr k. .rnd ttrer fitdmlcat

Petitioner's Representative

Taxing Bureauts Representative

Please take notice of the l*elalm

of the State Tax Commission enclosed herewith.

You have now exhausted vour rieJ{-of review at the administrative

level.  Pursuant to sect ion(s) 890 of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of.  the Civi l

Pract ice Laws and Rules, and must be commenced in. the Sqpreme

Court of the State of New York, Albany a";;it, witnin 4 aaelr

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in

aciordance with this decision may be addressed to the Deputy

Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be

referred to the proper authority for reply.

Juryf

(6  /7  7 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

VINCENT A. DIAMICO ANd STELLA S. DIAMICO : DECISION

for Redetennination of a Deficiency or for :
Refund of Personal- Income Tax under Article
22 of the Tax Law for the Years L969, L970 :
a n d  1 9 7 1 .

:

:
Pet i t ioners, Vincent A. DrAnico and Ste11a S. DrAurico, 255 East Marshal l

Street,  Hempstead, New York 11550, f i led a pet i t ion for redeterminat ion of a

deficiency or for refund of personal income tax under Article 22 of the Tax Law

for the years 1969, l97O and l97I (Fi le No. 00661).

A small claims hearing was held before Havry Huebsch, Hearing Officer' at the

offices of the State Tax Courmission, Two World Trade Center, New York, New York, on

Apri l  19, 1978 at 9:15 A.M. Pet i t ioner Vincent A. DrAmico appeared pro se and for

his wife,  pet i t ioner Stel la S. DrAmico and by Hi l l  M. Lal- in,  Esq. The Income Tax

Bureau appeared by Peter Crotty,  Esq. (Frank Levit t ,  EsQ., of  counsel) .

ISSUE

Whether petit ioner Vincent A. Df Anico coul-d exclude fro'm taxable incone'

amounts received from his employer for living and travel expenses while working away

from hone, and whether he was entit led to deductions for said expenses incurred

under sect ion 162(a)(2)  of  the Internal  Revenue Code for  1969,  I97O and 1971.
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FINDINGS OF FACT

1. Pet i t ioners, Vincent A. DfAmico and Stel la S. DrArnico, t i rnely f i led

New York State personal income tax returns for L969, 1970, and 1971, on which they

failed to include supplemental l-iving expense allowances received by petitioner

Vincent A. Df Arnico from his employer.

2. On April 13, 1973, the Income Tax Bureau issued a Statement of Audit

Changes against petitioners, on the grounds that unreported reimbursements for

living and travel expenses received by petitioner Vincent A. DrAnico from his

enployer, const,ituted t,axabl-e income. It was also issued on the grounds that the

expenses incurred while working in Albany were nondeductibl-e, as Albany was

considered to be his tax home. In accordance with the StatemenL of Audit Changes,

the Ineome Tax Bureau issued a Not ice of Def ic iency on Apri l  13, 1973 for 1969'

1970 and L971,  in  the  amount  o f  $1 ,885.64  in  persona l  income tax ,  p lus  $211.29  in

in te res t ,  fo r  a  sum o f  $2 ,096.93 .

3. During 1967 petitioner Vincent A. DfArnico, accepted enployment at the

South Mall construction project in A1-bany, New York. The employment perl-od was

expected to last unt i l  December 31, 1969; however,  due to delays, i t  cont inued

until L972. Petitioner was provided with a living al-lowance while employed in

A lbany  in  add i t ion  to  h is  wages.  He rece ived $3 ,750.00  in  1969,  $4 ,775.00  in  1970

a n d  $ 5 , 2 5 0 . 0 0  i n  7 9 7 L .

4. During the years at issue, petitioners naintained a pennanent place

abode in Hempstead, New York. Petitioner Vincent A. D'Amico worked at the

site in Albany during the week and returned home on the weekend. There was

def inite duration f or the Albany r^rork assignment.

o f

j o b

no
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CONCLUSIONS OF LAI^I

A. That petit ioner Vincent A. DrArnicots empl-oyment in Albany, New York,

dur ing L969,1970,  and 1971 was for  an indeterminate durat ion and was not  temporary

in nature. Therefore, he is not considered to have been "away from home" during

said years; thus, the amounts that he received from his enployer for l iving and

travel expenses were not excludable from taxable income' nor were the l iving

expenses deductible, in accordance with the meaning and intent of section 1-62(a) (2)

of the Internal Revenue Code.

B.  That  the pet i t ion of  Vincent  A.  DrAmico and Ste l la  S.  DrAmico is  denied

and the Not ice of  Def ic iency issued Apr i l  13,  1973 is  susta ined,  together  wi th such

additional interesL as may be lawfully owing.

DATED: Albany, New York
April- 6, L979

STATE TAX COMMISSION

.PRESIDENT

\

\\'aftri^ lcn'-'.^'----
COMMISSIONER


