
STATE OF NEW YORK'
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

AL\ruN COLT
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal hcome and Unincorporated Els
Taxes under  Ar t ic le  (s)  22 & 23 of  the
Tax Law for the vear (x!:ooo&ciodr@f
l-o70 and 1q72

Sta te  o f  New York
County of Albar1}

th

AFFIDAVIT OF MAILING

John Huhrr , being duly sworn, deposes and says that

nhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 15th day of yhrch , L979 , fthe served the within

Noti-ce of Decision by (certified) mail upon Alvin Colt

(fgnf*m*k*ktdt*xqfl the petitioner in the within proceeding'

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as follows: Alvin Colt
c/o Arnol:d hleissberger, Esq.
120 East 56th Street
New York, NY 1-0022

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  ln  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent furEher says that the said addressee is the (m56651sgrkiig51

cftxl t r t r)  pet i t ioner herein and that the address set forth on said wrapPer is the

last known address of the (xery@ pet i t ioner.

Sworn be fo re  me  th i s

of l{arch

o

a y

t

d

rA -3  (2 /76 )



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

O I

ALVIN COLT
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Incone and Unincorporated Bus
Taxes under  Ar t ic le  (s)  22 & 23 of  the
Tax Law for the Year(s) pcxffid:(d
L970. 1972

Sta te  o f  New York
County of Albany

John Huhn

sfue is an employee of

age,  and tha t  on  the

Notice of Decision

( representa t ive  o f )

by enclosing a true copy thereof in a

as follows: Howard O. LeSLaw
35 West 53rd Street
New York, NY 10019

AFFIDAVIT OF I"IAILING

rhe Deparrmenr' 
"r";: :";": , : ;",":",",": : t  

r: ' ;"":: ' : ,

I5th day of ilhrch , L979 , ghe served the within

by (certified) mail upon Horarard O. IeShaw

the pet i t ioner in the within proceeding,

secure ly  sea led  pos tpa id  wrapper  addressed

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w iLh in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( represent ,at ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  r ^ r rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn  to  be fo re  me  th i s

d a y

rA-  3  (2  /7  6 )



STATE OF NEW YORK
STATE TAX COMMfSSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ALVIN COLT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income and lJnlncorporated Bus
Taxes under  Ar t ic le  (s)  22 e,  23 of  the
Tax Law for the Year(s)rooo0eoOoOc(ci
1q70 and 1q72

Sta te  o f  New York
County of AlbanY

AFFIDAVIT OF MAILING

John Huhn , being duly sworn, deposes and says that

*re is an employee of the Department of Taxat ion and Finance, over 18 years of

ager and that on the 15th day of lv lareh ,  L979, dftre served the within

Notlce of Decision by (cerrified) mail upon Seynnur Reitlcrecht, Esq.

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by enclosing a true copy thereof in a securely seaLed postpaid wrapper addressed

as follows: Seymour Reitlmecht, Esq.
575 l@dison Avenue
New York, NY 10022

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That.  deponent further says that the said addressee is the (representat, ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the

last knor^rn address of the (representat ive of the) pet i t ioner.

t o  be fo re  me  th i s

day of March

rA -3  (2 / t6 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 122?7

l.bsoh 15, 1979

Alvln Colt
a/o lrtpld , nsq,
120 E. 56Ur St.
i{ow Imk, I'W t@?2

Itb. Colt:

Please take notice of the mIgIgV
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 590 e 7P of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 rgrttrs
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representat ive

T A-r .r2 (6/7 7)



STATE OF NEW YORK

STATE TAX COMMISSION

In Lhe Matter of the Petit ion

o f

ALVIN COLT

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
the  Years  1970  and  L972 .

Whe the r  pe t i t i one r ' s  ac t i v i t i es  as  a  cos tume

designer  const i tu ted the pract ice of  a  profess ion

the imposi t ion of  un incorporated business tax.

Pet i t ioner ,  A lv in  Col t ,  c /o  Arnold Weissberger ,  Ese. ,

L t l .O East  56th Street ,  New York,  New York LOO22,  f i led a pet i t ion

for  redeterminat ion of  a  def ic iencv or  for  re fund of  personal

income and unincorporated business taxes under  Ar t ic les 22 and 23

o f  t he  Tax  Law fo r  t he  yea rs  1970  and  L972  ( r i l e  No .  13125) .

A smal l  c la ims hear ing was held before Wi l l iam Valcarcel ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  T\ ro

Wor ld Trade Center ,  Newyork,  New york,  or t  August  29,  L977 at

9r15 A.M.  The pet i t ioner  appeared wi th  Seymour Rei tknecht ,  Esq.

and Howard LeShaw, CPA. The Income Tax Bureau appeared by Peter

Cr :o t t y ,  Ese .  (F rank  Lev i t t ,  Ese . ,  o f  counse l ) .

ISSUE

DECIS ION

a n d  s c e n i c

exempt from
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FINDINGS OF FACT

1.  Pet i t ioner ,  A1vin Col t ,  f i led New York State income tax

res ident  re turns for  1970 and 1972.  He d id not  f i le  un incorporated

business tax returns for  sa id vears.

2.  On June 24,  L974,  the Income Tax Bureau issued a Not ice

of  oef ic iency against  pet i t ioner ,  A lv in  CoI t ,  imposing unincorporated

business tax on the income der ived f rom his  act iv i t ies as a costume

designer .  In  addi t ion,  ad justments pursuant  to  sect ion 659 of

Art icle 22 of the Tax Law were incorporated into the deficiency.

However ,  that  por t ion of  the def ic iency re la t ive to  Ar t ic le  22

was paid and is  not  a t  issue.

3.  Pet i t ioner  was both a costume and scenic  des igner ,

der iv ing income f rom these respect ive act iv i t ies dur ing 1970 and

L972 .

4.  Pet i t ioner  was a s tudent  at  the Yale Univers i ty  School

of Drama and Fine Arts and part icipated in an educational program

which involved a l l  aspects  of  theater  des ign.  Subsequent ly ,

pet i t ioner  served as an apprent ice for  a  per iod of  t ime,  wi th  a

minimum of a year spent solely in preparation for an eight-hour

examinat ion admin is tered bv the Uni ted Scenic  Ar t is ts  of  Amer ica.

This examination was both written and practical and was a mandatory

requi rement  for  admiss ion to  that  organizat ion.
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5.  The members of  the Uni ted Scenic  Ar t is ts  of  Amer ica

include both scenic and costume desicrners. Membership in i t

is a prerequisite for obtaining work on Broadway productions.

Both the individual member and the theater's management are

subject to the rules and regulations promulgated by the United

Scenic  Ar t is ts  of  Amer ica,  which ru les are incorporated in to

their labor contract

6.  Pet i t ioner  must  conduct  extensive research in to the

his tory  and fashion of  the per iod depic ted in  a par t icu lar

product ion.  His  act iv i t ies inc lude creat ing,  des igning and

sketch ing costumes,  locat ing,  choosing,  and cut t ing var ious

fabr ics as wel l  as creat inq sample costumes.  Pet i t ioner  does

not manufacture the f inished product used in the part icular pro-

duct ion.

'7. Petit ioner has won a Tonv Award for his achievements

in costume designing and has been nominated several t imes for

an Emmy Award.

B. Petit ioner has designed many Broadway theater productions

such as Wildcat, Deslry Rides Agiain, Trhe Lark, $ry., Top Banana,

Around the World, On the Town and Hellzapoppin. In addit ion,

he has been engaged by the producers of the phoenix Repertory

Company, the National fheater Production, the Stratford Theater

(HAMLET),  Amer ican Bal le t  Theater ,  New York Ci ty  Bal le t ,  Bal le t
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Russe de Monte Car1o,  New York Ci ty  Opera,  NBC Opera Gui ld ,

by te lev is ion for  The Adams_Chronlg lse,  the Tony Awards Show

and other  te lev is ion specia ls  and by mot ion p ic ture features

and  C i t y  Cen te r  rev i va l s .

9 .  Pe t i t i one r ,  A l v in  Co I t ,  de r i ved  i ncome f rom h i s  ac t i v -

i t i es  as  a  scen ic  des iqne r  i n  1970  and  1972  in  the  sums  o f

$19 ,752 .OO and  $16 ,360 .65 ,  r espec t i ve l y .  Howeve r ,  each  o f

these  amoun ts  i nc ludes  a  fee  o f  $15 ,672 .OO fo r  se rv i ces  pe r fo rmed

as a scenic  des igner  of  a  specia l  events exhib i t  a t  Neiman Marcus,

a wel l -known depar tment  s tore in  Texas.

10.  Each year ,  Neiman Marcus designated a theme for  i ts

specia l  events exhib i t .  Pet i t ioner  was then requi red to  des ign

space,  ob jects ,  and scenery,  a l l  o f  which would make the depar t -

ment  s tore an exhib i t ion theater .

11 .  Pe t i t i one r  de r i ved  i ncome f rom h i s  ac t i v i t i es  as  a

cos tume  des igne r  i n  t he  sums  o f  $15 ,795 -00  i n  1970  and  $ : - . 5 ,424 .50

in  L972 .

L 2 .  C a p i t a l  w a s  n o t  a  m a t e r i a l

a l l  income was der ived  f rom persona l

by pet i t ioner.

income-producing factor and

serv ices  ac tua l l y  rendered
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13.  Pet i t ioner  contended (and was suppor ted by exper t

test imony)  that  there is  no s ign i f icant  d i f ference between a

scenic  des igner  ( recognized by the State Tax Commiss ion in  pr ior

cases as a profess ion exempt  f rom unincorporated business tax)

and a costume designer .  He theor ized that  a  scenic  des igner

d ressed  the  s tage ,  whereas ,  a  cos tume des igne r  d ressed  the  ac to rs

and  ac t resses -

L4-  Al though no Federa l ,  s ta te,  o t  c i ty  s tatute regulates

the act iv i t ies or  d ic tates the min imum educat ional  requi rements

of  a  costume or  scenic  des igner ,  regulat ions and standards have

been developed and are s t r ic t ly  enforced by the Uni ted Scenic

Ar t i s t s  o f  Amer i ca .

CONCLUSIONS OF LAW

A. That  in  v iew of  pet i t ioner 's  educat ional  background,

apprent iceshipr  professed knowledge and achievements,  €rs  wel l

as the necessi ty  of  h is  tak ing a h igh ly  specia l ized examinat ion

and meet ing the requi rements of  an ex is t ing s tandard of  conduct ,

h i s  ac t i v i t i es  cons t i t u te  the  p rac t i ce  o f  a  p ro fess ion  i n  acco rd -

ance wi th  the meaning and in tent  o f  sect ion 703 (c)  o f  the Tax

Law; therefore,  the income der ived f rom his  act iv i t ies as a

scenic  and costume designer  is  not  subject  to  unincorporated

bus iness  tax .
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B.  That  the pet i t ion of  A lv in  Col t  is  granted to  the

extent  o f  cancel l inq the unincorporated business tax and re la ted

penal ty  and in terest  s tated in  the Not ice of  Def ic iency issued

June 24,  L974;  the Income Tax Bureau is  hereby d i rected to

accord ingly  modi fy  sa id Not ice,  but  that ,  except  as so granted,

the pet i t ion is  denied and the Not ice of  Def ic iency is  o therwise

sus ta ined .

DATED: Albany, New York

Ivtarch 15, I979

TATE TAX COMMISSION

iPRES 
TDENT

t

,  \n
Y\\n-(.t-.ur. \(,.'^=-,:

COMMISSIONER

COMMISSlONER
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Be t te r  ac ld ress .

4/3 /7e Joseph Chyryvraty

,l-75 (s/76\



STATE OF NEI4I YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

ALVIN COLT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Revis ion of  a Determinat ion or  a Refund
of Personal Income and Unincorporated
Taxes under  Ar t ic le  (s)  22 and 23 of  the
Tax Law for the Year(s) *X>Etsxjod&* 1970 z
a r .d  L972 .

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of A1bany

John Huhn

xhe is an employee of the

age, and that on the 3rd

N o t i c e  o f  D e c i s i o n by  (cer t i f ied)  ma i l  upon A lv in  Co l t

by  enc los ing  a

a s  f o l l o w s :

:(xepcexxnsot*xe.>ofiI the petitioner ln the within proceeding,

true copy thereof in a securely seaLed postpald wrapper addressed

Alv in CoI t
c/o Harris
120  E .  56 th  S t ree t
New York, NY 10022

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  PosEa l  Serv ice  r^ r i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the flxfXe$fl*Xkircx

Rg;{ jC*)  pet i t ioner  here in and that  the address set  for th on said r^r rapper is  the

last known address of the (OepXggegg*ki$g<CfuOtp* petit ioner.

Bus iness

,  be ing duly sworn,  deposes and says that

Department  of  Taxat ion and Finance,  over  18 years of

day  o f  Ap r i l  ,  19 '19 ,  r t r e  se rved  the  w i th in

Sworn

3rd

t o

d " y

be fo re  me  th i s

of  Apr i l

rA-  3 (2 /7  6)

,  1 9 7 9 .




