
srATE or u'nw voRr
STATE TAX COMI'{ISSION

In the lv lat ter  of  the Pet i t ion

o f

PAUL P. AND LUCY CARLINO

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le  ( * )  ZZ
Tax Law for the Year(s) qXXRSKtHfrfffX
1 9 7 1  a n d  L 9 7 2 .

Sta te  o f  New York
County of Albany

John Huhn

)$he is  an employee of

age,  and thaL on the

Not ice of  Decis i ,on

AFFIDAVIT OF MAILING

of the

by (cert i f ied) mai l  upon Paul P. & Lucy Carl ino

the pet i t ioner in the within proceeding'

securely seal.ed postpaid \^rrapper addressed

rhe Deparrmenr'  
"r"; : :" ; . : , : ;" ," :" ,""": : t  

;1"": :" : ,

24th day of January , L9 79 , 1$re served the wiEhin

a{ryQ6p6ffJow06mq

by enclos ing a t rue copy thereof  in  a

as fo l lows:  paul  p.  & Lucv Car l ino
23 Chelsea Court
Hi l lsdale, New Jersey 07642

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  PosEa l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the {fiEeO€E€OCI€OOQ€(

&ru@q€ry pet i t ioner herein and that the address set forth on said wrapper is the

las t  known address  o f  the  @ pet i t ioner .

Sworn

24th

E O

d a y

be fo re  me  th i s

of January

rA-  3 (2 /7  6)

,  L 9  7 9 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OPNEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Jmuaty 24, 1979

Paul P. & Lucy Cerllno
23 Chrlsaa Court
Hlllrdalo, llsv Jcrecy 07642

Dcrr Mr. E Mr8. Cerllno:

Please take notice of the lhclal.on
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to sectiordtl 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 'l 'toutht
from the date of this notice,

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

-frnierelv.
,\

t ,

Jo8EPS CgXf,lr{Arr
EEAnTW EIAI{INER

Taxing Bureauts Representat ive

^f  A-r . r2 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :

o f :

PAUL P. AND LUCY CARLINO : DECISION

for Redetermination of a Deficiency or :

for Refund of Personal Income Tax under
ArLicle 22 of t.?re Tax Law for the Years :

197L and L972.

Petitioners, Paul P. and Lucy Carl-ino ' 23 CtreLsea Court'

Ilj-llsdaLe, New Jersey 07642, filed a petition for redetermina-

tion of a deficiency or for refund of personal- ineome tax under

Article 22 of E:ne Tax Law for the years l97L and ]-972 (Fil-e No'

L1945 )  .

A small claims hearing was heLd before WilLiam Valcarcel '

Hearing Officer, at the offiees of the State Tax Conunission' Two

World Trade Center, New York, New York, oh October 19, L977 at

L:L5 P.M. Petit ioner Paul P. Carl ino appeared pro se and for

his wife, petitioner Luc.V Carl-ino. ftte Income Tax Bureau appeared

by Peter Crotty, Esq. (SamueL Freund, Esq. , of counsel) '

ISSUES-

I. t{Lrether petitioner PauI P. Carl-ino is entitl-ed to al'Io-

cate his distributive share of partnership income, based on

services rendered within and without New York State.
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II. Whether amounts paid to petitioner PauL P. Carlino by

4 New Jersey coproration in the forrn of a salary are taxabl-e to

New York, in accordance with Article 22 of E}re Tax law.

FINDINGS OF FA-CT

1. Petitioners, Paul- P. and Lucy Carl-ino, fil-ed New York

State income tax nonresident returns for L97l- and L972 and report-

ed for L}TL and 40% of his net partnership income was reported for

L972 as being attributabl-e to New York State sources.

2. OJx Septeitrber 29, L975, the Ineome Tax Bureau issued a

Notice of Deficiency to petitioners. This was done on the grounds

that his net partnership income for L97l- and 1972 was fully attri-

butabLe to New York sourees. I!1 addition, salary income of

$16,981-.00 was determined to be income derived from the partnership

and, therefore, fuJ-Iy taxabl-e to New York State for J-971.

3. In L962 petitioner Paul- P. Carl-ino formed a partnership

with Janusz Piotrowski under the firm name and style of "Piotrowski

and Carl-ino. " This partnership was an engineering and consolting

f irm, with a pLace of business at ILO West 42nd, St., New York,

New York.

4. Drring L97L petitioner Paul P. Carlino and his partner,

Janusz Piotrowski, were retained under one empJ-oyment contract

by louis Berger, Inc., ?rr engineering and contracting firm doing

business in New ,Jersey. Iouis Berger, Inc. listed and paid each
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of them as empl-oyees in order to permit ttrem to perform engineering

services on a contract with the New Jersey Turnpike Authority.

5. In accordance with their partnership agreement, petitioner

Paul- P. Carl-ino and his partner ilanusz Piot,rowski were paid the

same amount of money as a "sa1ary", which "salary" was subject

to the withholding of payroll taxes. However, they were not in-

cLuded in other employee-related progrztms.

6. The partnership of Piotrowski and Carlino continued its

activities during L97l- and L972 and maintained an office with six

empl-oyees in Hartsdale, New York. TLre partnership did not main-

tain an office in New ilersey.

7. AJ-though petitioner Paul- P. CarJ-ino submitted evidence

(in the form of diaries) to establ-ish his whereabouts within and

without New York State for L97l- and Lg722 the exact nature of his

activities was not stated; accordingly, his services as a partner

or as an empS-oyee coul-d not be segregated, and the days pertaining

to each activity coul-d not be determined.

CONCLUSIONS OF I,AW

A. Tlrat the partnership of Piotrowski and Carl-ino maintained

an office in New York State and did not occupy, maintain or operate

a place of business outside New York State, where business affairs

were systematicaLly and regularJ-y carried on. Ttrerefore, al-l of

the partnership income is New York source ineome, pursuant to

section 632(e) of the Tax Law and 20f\nfCRR 131.11.
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B. Ttrat compensation paid to petit ioner PauI P. Carl ino in

the form of salary under a contractual agreement constitutes part-

nership income, since the services rendered for Louis Berger, Inc.

were so interrelated with his activit ies as to make them a part of

said activit ies. Accordingly, the aforementioned compensation

constitutes partnership income and must be reported as such, pur-

suant  to  sect ion 658(c)  o f  the Tax Law.

C. l lhat the al location of ineome based on days worked within

and without New York State is an al location method available only

to nonresident employees. It  cannot be applied to partnership in-

come in accordance with the meaning and intent of section O32 (c)

of  the Tax Law and 2ONYCRR 131.16.

D. Tlrat the petit ion of Paul P. and Lucy Carl ino is denied

and the Notice of Deficiency issued September 29, 1975 in the

sum of  $3,091.38 is  susta ined,  together  wi th  such addi t ionaL in-

teresL as may be lawful ly owing.

DATD: Albany, New York
Jawary 24, L979

COMMISSI


