
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
:

o f

NICK and ROSE (Now Deceased) CALA,BRESE 
:

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Incoroe and Unincorporated Business
Taxes under Art icle (s) 22 and 23 of the
Tax Law for the Year(s) wxtr.r{r:6{:s} 1964 :
and 1965.

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

she is  an employee of  the Department  of  TaxaLion and Finance,  over  18 years of

age,  and that  on the 14th day of  Febrr- rary ,  L979,  &re served the wi th in

Notlce of Decision by (certified) mail upon Nick and Rose (Deceased)

Calabrese Aoepoeseflooodxteoofii the petitioner in the within proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

a s  f o l l o w s : Nick and Rose (Deceased) Calabrese
12-22 Bellair Avenue
Fair lawn, NJ 07410

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the )AnoeQffie.Dt}lf irc(

la f tXfuei  pet i t ioner  here in and Lhat  the address set  for th on said wrapper is  the

las t  known  add ress  o f  t he  @ pe t i t i one r .

Sworn  to  be fo re  me  th i s

11115 day of February , L97 9.
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

NICK and ROSE (Now Deceased) CALABFESb

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Rev i s i on  o f  a  De te rm inaL ion  o r  a  Re fund
of Personal hcome and Unincorporated Busi.ness
Taxes under  Ar t ic le  (s)  22 and 23 of  the
Tax Law for the Year(s) xxxfuted(d 1964 :
arfl 1965.

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albarry

John H;hn , being duly sworn, deposes and says that

she is  an ernployee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 14th day of  February ,  L979,  she served the wi th in

Notice of Decision by (cert i f ied) mai l  uponJoseph J. Arcoleo'  CPA

by  enc los ing  a

a s  f o l l o w s :

(representat ive of)  the pet i t ioner in the within proceeding,

true copy thereof in a securely sealed postpaid wrapper addressed

Joseph J. Areoleo, CPA
120 Liberty Street
New York, New York

and by deposi t . ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said hrrapper is  the

las t  kno r^ rn  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

14th

to  before me th is

day of February , 1979.

rA-  3 (2 /7  6)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Fbbrr.rary 1ll, 1979J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Nlek ard Boae
13-22 BGIIat.n
ntl:r lffii, t[t

(Deeeasod) CaLabrcce
Avcane
07410

Ilear I{l. Calgbngtcl

Please take not ice of the
of the State Tax Commission

dpel,st€n
enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 690 afr 722 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 m1th;
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

cc: Pet i t ioner 's Representat ive

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

NICK and ROSE (Now Deceased) CALABRESE

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
the  Years  1964  and  1965 .

DECIS ION

Pet i t i one rs ,  N i ck  and  Rose  (now deceased)  Ca lab rese ,  L2 -22

Bel la i re  Avenue,  Fai r  Lawn,  New Jersey O74LO, f i led a pet i t ion

for  redeterminat ion of  a  def ic iency or  for  re fund of  personal

income and unincorporated business ' taxes under  ar t i " f "= 22 and

23  o f  t he  Tax  Law fo r  t he  yea rs  1964  and  1965  (n i l e  Uo .  01140) .

A small claims hearing was held before Harry Huebsch,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Comrniss ion,

Tvo Wor1d Trade Center, New York, New york, or1 January 9, L978

at  1:15 P.M.  Pet i t ioner  Nick Calabrese appeared by Joseph ,J .

Arcoleo, CPA. The Income Tax Bureau appeared by Peter Crotty,

Esq .  (B ruce  Za laman ,  Ese .  ,  o f  counse l ) .

ISSUES

I. Whether anv of

as  a  commerc ia l  a r t i s t

N i c k  C a l a b r e s e ' s  a c t i v i t i e s

and 1965 cons t i tu ted  the

pet i t ioner

during L964
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pract ice of  a  profess ion wi th in  the meaning and in tent  o f

sect ion 703 (c)  o f  the Tax Law,  or  whether  sa id act iv i t ies

const i tu ted the carry ing on of  an unincorporated business

subject  to  the imposi t ion of  un incorporated business tax,

in  accordance wi th  sect ion 701 (a)  o f  the Tax Law.

I I .  Whether  pet i t ioner  Nick Calabrese mainta ined a regular

p lace of  bus iness at  h is  home in  New Jersey,  ent i t l ing h im to

an al location of income for personal income and unincorporated

business tax purposes.

FINDINGS OF FACT

1 .  Pe t i t i one rs ,  N i ck  and  Rose  (now deceased)  Ca lab rese ,

t imely f i led New York State nonresident personal income tax

returns for  1964 and 1965.  Pet i t ioner  Nick Calabrese f i led

New York State unincorporated business tax returns for  sa id

years,  in  which he a l located net  bus iness income to sources

wi th in  and wi thout  New York State.  He a lso ind icated that  a

substant ia l  por t ion of  h is  bus iness income (83% to eB%) was

der ived f rom the pract ice of  a  profess ion and was,  therefore,

exempt for purposes of the unincorporated business tax.

2. The Income Tax Bureau contended that petit ioner Nick

Calabrese was engaged in the carrying on of an unincorporated

business in New York State and that the income derived there-

f rom was not  a l locable to  sources outs ide New York State.  On
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January 22,  t968,  the Income Tax Bureau issued a Not ice of

Def ic iency to  pet i t ioners,  asser t ing unincorporated business

and  pe rsona l  i ncome taxes  o f  $233 .22  and  $298 .06 ,  respec t i ve l y ,

p l us  i n t e res t  o f  ; 64 .25 ,  f o r  a  Lo ta l  o f  $595 .53 .

3 .  Dur ing  the  yea rs  a t  i ssue ,  pe t i t i one r  N ick  Ca lab rese ' s

income was derived from his activit ies as both a commercial and

non-commerc ia l  ar t is t .  His  ar t is t ic  act iv i t ies inc luded the

preparation of color i l lustrations for magazLne covers and

i l l us t ra t i ons  fo r  a r t i c l es  i n  Reader ' s  D iges t  magaz ine .  H is

net  bus iness income (which was der ived f rom his  ar t is t ic

act iv i t ies)  const i tu ted 59% of  h is  to ta l  net  bus iness income

in L964 and 67% of  the to ta l  in  1965.  Pet i t ioner 's  o ther  bus iness

act iv i t ies dur ing the years at  issue involved i l lust rat ions for

ca lendars and adver t isements.

4.  Pet i t ioner  contended that  he mainta ined an of f ice in

New York City, as well as a work area in his New Jersey home.

He further contended that the space used at his home in New Jersey

was a regular  p lace of  bus iness.  He contended that  h is  wi fe

assisted him in performing research and bookkeeping and that

he kept and used equipment for photography and art work at his

home- Petit ioner did not submit adequate documentarv or other

evidence to show how much t ime, Lf dhy, was spent in New Jersey

per forming serv ices for  h is  pr inc ipa ls .
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5.  Pet i t ioner  Nick Calabrese d id not  submit  any documentary

or  other  substant ia l  ev idence to  show that  a  bus iness or  pro-

fess ion was regular ly  and systemical ly  carr ied on in  New Jersey.

He did not submit any books or records adequately separating

New York income and expense from New Jersey income and expense.

6.  Pet i t ioner  Nick Calabrese has mainta ined an of f ice in

New York  C i t y  s ince  1955 ,  as  we l l  as  du r ing  the  yea rs  a t  i ssue .

Except  for  one minor  account ,  a l l  o f  h is  pr inc ipa ls  were located

in New York and aI I  were so l ic i ted f rom the New York of f ice.

Pet i t ioner 's  on ly  bus iness bank account  was located in  New York,

as was h is  on ly  bus iness te lephone l is t ing.

CONCLUSIONS OF I,AW

A .  T h a t  p e t i t i o n e r  N i c k  C a l a b r e s e ' s  a c t i v i t i e s  f o r  R e a d e r ' s

D iges t  dur ing  1964 and 1965 cons t i tu ted  the  prac t ice  o f  a  p ro-

fess ion ;  there fore ,  the  por t ion  o f  h is  income der ived  f rom sa id

a c t i v i t i e s  ( a s  s e t  f o r t h  i n  F i n d i n g  o f  F a c t  ' t 3 " )  w a s  n o t  s u b j e c t

to  un incorpora ted  bus iness  tax ,  in  accordance w i th  the  mean ing

and in ten t  o f  sec t ion  7O3 (c )  o f  the  Tax  Law.

B.  Tha t  pe t i t i one r ' s  ac t i v i t i es  as  a  commerc ia l  a r t i s t  f o r

a l l  pr inc ipa ls  except  Reader 's  Digest ,  a l though requi r ing specia l

knowledge,  sk i l I  and exper ience,  d id  not  const i tu te the pract ice

of  a  profess ion;  therefore,  the por t ion of  h is  income der ived

from such act iv i t ies was subject  to  unincorporated business tax,  in

accordance wi th  the meaning and in tent  o f  sect ion 703 (a)  o f  the Tax Law.
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C. That  the amount  of  income received f rom al l  pr inc ipa ls

except  Reader 's  Digest  was too smal l  to  produce a tax;  therefore,

the unincorporated business tax due of  $233.22 shown on the

No t i ce  o f  De f i c i ency  i ssued  January  22 ,  1968  i s  cance l l ed .

D.  That  pet i t ioner  Nick Calabrese d id not  mainta in a regular

p lace of  bus iness outs ide New York State,  but  d id  mainta in a

regular  p lace of  bus iness wi th in  New York State;  therefore,  a l l

income for personal income tax purposes is al locable to New York

State,  in  accordance wi th  the meaning and in tent  o f  sect ion 632 (b)

o f  t he  Tax  Law and  20  NYCRR 13 f .11 .

E.  That  the pet i t ion of  Nick and Rose (now deceased)

Calabrese is  granted to  the extent  that  the unincorporated business

tax of  $233.22 is  cancel led;  that  the Income Tax Bureau is  hereby

di rected to  accord ingly  modi fy  the Not ice of  Def ic iency issued

January 22,  1968 and that ,  except  as so granted,  the pet i t ion is

i n  a1 l  o the r  respec ts  den ied .

DATED: Albanv, New York
FebruaF5i 1,4, 1979

I slatn TAx CoMMISSION

t ,
4,-2,1 Q.t t ; LL-(1

RES IDENT

COMMISS IONER


