
STATE 0F NEI^I Y0RK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

John P. & Jovce K. Berdusco

AFFIDAVIT OF MAITING
for Redetermination of a

of a Determinat ion or a

Personal fncome Tax

under Article 22 of t};'e

for the Year 1972.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

21st day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Michael A. Smith the representat ive of the pet i t ioner in the

within proceeding, by enclosing a true copy thereof in a securely sealed

postpa id  wrapper  addressed as  fo l lows:

Mr. Michael A. Smith
Ernst & Ernst
99 Washington Ave.
Albany, NY L22LA

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworlto

21st  dpy
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STATE OF NEW YORK
STATE TAX COMMISSION
TAX AFFEALS EUREAU

ALBANY, NEW YORK 12227

STATE TAX COMMISSION
JAMES H. TUIIY JR., PRESIDENT

MITTON KOERMR
THOMAS H. TYNCH

JOHN J. SOTLECITO
DIRECTOR

Telephone: (518) 457-7723

September 21, 1979

John P. & Joyce K. Berdusco
12025 Castle Row Overlook
Carnel,  fN 46032

Dear  l l r .  &  Mrs .  Berdusco:

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Lawr atry proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Connrissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi} l  be referred to the proper authori ty for
rep1y.

%
Peti t ioner '  s Representat ive
Michael A. Smith
Ernst & Ernst
99 Washington Ave.
Albany, NY I22L0
Taxing Bureau' s Representat ive

S incere ly ,
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STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOHN P. BERDUSCO and J0YCE K. BERDUSCO

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Year
t 9 7 2 .

DECISION

Peti t ioners, John P. Berdusco and Joyce K. Berdusco, '1,2025 Cast le Row

0verlook, Carmel,  Indiana 46032, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax

Law fo r  the  year  1972 (F i le  No.  15133) .

A smal l  c laims hearing was held before Carl  P. I^/r ight,  Hearing Off icer,

at the off ices of the State Tax Commission, Bui lding /19, State Campus, Albany,

New York ,  on  December  13 ,  I97B a t  9 :15  A.M.  Pet i t ioners  appeared by  Michae l  A .

Smith. The Income Tax Bureau appeared by Peter Crotty,  Esq. (Kathy I , .  Sanderson

a n d  B a r r y  M .  B r e s l e r ,  E s g s . ,  o f  c o u n s e l ) .

ISSI.]E

l t lhether pet i t ioners were domici l iar ies of New York State during L972.

FINDINGS OF FACT

1.  Pet i t ioners ,  John P.  Berdusco and Joyce K.  Berdusco,  t ime ly  f i led  a

New York State income tax nonresident return for 7972, on which they indicated

their  per iod of New York residence to be January 1, 1972 to August 23, 1972,

2. 0n December 12, 7974, the fncome Tax Bureau issued a Statenent.  of

Audit  Changes against pet i t ioners, on the grounds that they were ci t izens of

the United States who were a) domici led in New York State, b) maintained a

permanent place of abode in New York State, c) did not maintain a permanent
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place of abode outside New York State during the ent ire taxable year and d)

spent in excess of 30 days in the Statel  therefore, they were taxable as

residents on total  income from al l  sources to the extent that such income was

reported for Federal  income tax purposes. On Apri l  12, 1976, the Income Tax

Bureau issued a Not ice of Def ic iency assert ing addit ional personal income tax

f o r  7 9 7 2  o f  $ 2 , ' 1 2 3 . 4 7 ,  p l u s  i n t e r e s t  o f  $ 4 7 6 . 4 6 ,  f o r  a  t o t a l  d u e  o f  $ 2 , 5 9 9 . 9 3 .

3. Pet i t ioners were Canadian ci t izens who were domici led in the State of

fndiana before moving to New York State in 1972.

4. In January of 7977, pet i t ioner John P. Berdusco was assigned by his

employer ,  E l i  l i l l y  &  Co. ,  to  a  spec ia l  p ro jec t  in  New York  S ta te ,  wh ich

project was for the purpose of evaluat ing a recent ly-acquired business. The

assignment by his employer was for a l imited period of t ime which was not to

exceed two years .

5. Pet i t ioner John P. Berdusco commuted weekly from Indiana during the

f i rst  two months of his assignment in New York State. fn order to avoid the

cost and burden of such commuting, he rented a home at 29-A Plandome Road,

Port  l , lashington, New York, and moved his family to New York State in March of

7 9 7 t .

6. PeLit ioners sold their  Indiana residence due to the high cost of

maintaining residences in Indiana and New York.

7. Pet i t ioners maintained their  business and f inancial  connect ions in

Indiana during their  temporary stay in New York State.

8. 0n August 23, 1972, pet i t ioner John P. Berdusco completed his assign-

ment in New York State and r i ras transferred to a temporary posit ion in England

by his employer,  El i  l i l ly & Co. Upon leaving for England, they gave up their

rented home in Port  Washington, New York, and had no other t ies with New York

Sta te .
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CoNCLUSIoNS 0F [ALr

A. That in general ,  domici le is the place which an individual inLends to

be his permanent home, that is,  the place to which he intends to return when-

ever he may be absent.  Pet i t ioners, John P. Berdusco and Joyce K. Berdusco,

were noL domici l iar ies of New York State within the meaning and intent of

sec t ion  605 o f  the  Tax  Law and 20  NYCRR LA2.2(d) (1 )  and (2 ) .  Once es tab l i shed,

a domici le cont inues unt i l  the person in quest ion moves to a new locat ion with

the bona f ide intent ion of making his f ixed and permanent home there. No

change of domici le results from a removal to a new locat ion i f  the intent ion

is to renain there only for a l imited Lime. This rule appl ies even though the

individual may have sold or disposed of his former home.

B. That pet i t ioners, John P. Berdusco and Joyce K. Berdusco, did not

maintain a permanent place of abode in New York State, within the meaning and

intent of sect ion 605 of the Tax Law. Also, 20 NyCRR 702.2(e) states the

fo l low ing :

A permanent place of abode means a dwel l ing place permanently main-
tained by the taxpayer,  whether or not owned by him.. .Also, a place
of abode, whether in this State or elsewhere, is not deemed permanent
i f  i t  is maintained only during a temporary stay for the accomplishnent
of a part icular purpose. .  .  I f  such an individual takes an apartment
in New York during this period, he wi l l  noL be deemed a resident,
even though he spends more than 183 days of the taxable year in New
York, because his place of abode here is not permanent.

C. That the pet i t ion of John P. Berdusco and Joyce K. Berdusco is granted

and the Not ice of Def ic iency issued on ApriL 72, 7976 is cancel led.

DATED: Albany, New York STATE TAX COMMISSION

sEP S 11979

COMMISSIONER


