
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Francis Berardi

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  years  1969 & 1970.

AI'FIDAVIT OF MAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th  day  o f  October ,  1979,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  rpon Howard Hirschfeld the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Howard Hirschfeld
225 Broadway
New York,  NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ion

Sworn to before me this

9 th  day  o f  October ,  1979.



STATE 0F MI,rt YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Franc is  Berard i

AFFIDAVIT OF MAILING

for Redeterminat ion

of a Determinat ion

Personal Income Tax

under Art ic le 22 of

for the years 7969

of  a  Def ic iency  or  a  Rev is ion

or a Refund of

the Tax Law

&  1 9 7 0 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th day of October,  7979, he served the within not ice of Decision by cert i f ied

mai l  upon Francis Berardi ,  the pet i t ioner in Lhe within proceeding, by enclosing

a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Francis Berardi
2453 E.  21s t  S t .
Brooklyn, NY 71235

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

th  day  o f  OcLober ,  1979.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

October  9 ,  1979

Francis Berardi
2453 E.  21s t  S t . .
Brooklyn, NY 11235

D e a r  M r .  B e r a d i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have nohT exhausted your right of review at Lhe adninistrative Ievel.
Pursuant to sect ion(s) 690 of the Tax Lawr aDy proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISS]ON

Peti t ioner '  s RepresenLat ive
Howard Hirschfeld
225 Broadway
New York, NY 10007
Taxing Bureaut s Represent.at ive



STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

trRANCIS BERARDI

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the years
1969 and L970.

DECISION

Peti t ioner,  Francis Berardi ,  2453 East 21st Street,  Brooklyn, New York

11235, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Article 22 of the Tax Law for the years 1969 and

1970 (F i le  No.  15308) .

A smal l  c laims hearing was held before Carl  P. Wright,  Heariag Off icer,

at the off ices of the State Tax Comnission, Two World Trade Center,  New York,

New York, on January 9, L979 at 9:15 A.U. Pet i t ioner appeared with Howard

Hirschfeld, Esq. The Income Tax Bureau appeared by Peter Crotty,  Esq. (Al iza

Schwadron, Esq. ,  of  counsel) .

ISSI]ES

I.  ldhether Albany, New York, was considered pet i t ionerts tax hone for

income tax purposes during 1969 and 1970 and if so, whether supplemental

income received by petitioner for living expenses in said years constituted

addit ional taxable incone.

II. Whether the amount of supplemental income determined by the Income

Tax Bureau as having been received by pet i t ioner is correct.

FI}TDINGS OF TACT

1. Pet i t ioner,  Francis Berardi ,  and his wife,  t inely f i led New York

State combined income tax returns for 1969 and 1970.
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2. 0n February 26, 1973, the Income Tax Bureau issued a Statement of

Audit Changes against petitioner for 1969 and 1970. This was done on the

grounds that he failed to include as income, reimbursement which he received

from his employers for travel, lodging and meal expenses incurred by him while

working in Albany, New York, away from his home. Accordingly, on February 26,

1973, the Income Tax Bureau issued a Not ice of Def ic iency to pet i t ioner for

$658.29  in  persona l  income tax ,  p lus  in te res t  o f  $106.15 ,  fo r  a  to ta l  due o f

$ 7 6 4 . 4 4 .

3. Pet i t ioner maintained a permanent place of abode at 2453 East 2lst

Street,  Brooklyn, New York.

4. Pet. i t . ioner $Ias hired by Foster-Lipkins Corporat ion to work as a

carpenter at the South Mal l  construct ion si te in Albany, New York, for an

indef ini te period of t ime. He was laid off  by Foster-Lipkins Corporat ion in

June of 1.969, and began r*orking for Pasty & Fuhrman, Inc. at the same South

Mal1 construction site for another indefinite period of time. hlhile working

in Albany, petitioner lived in a hotel during the week and returned to his

residence in Brooklyn on weekends. His employers paid him supplemental living

expenses of $7,L99.57 in 1969 and $21923.30 in 1.970. These anounts are based

on Income Tax Bureau audit of the books and records of his two enployers.

Pet i t ioner contends that he received only $75.00 a week in supplemental  income.

CONCTUSIONS OF tAW

A. ThaL the employurent of petitioner, Francis Berardi, during 1969 and

1970 was for an indeterminate duration rather than just temporary in nature,

and cannot be characterized as traway from homet', within the meaning of section

162(a)(2) of the Internal Revenue Code.

B. That during 1969 and 1970, petitioner's tax home was in the Albany

area' and supplemental income was includable as income; therefore, no deduction
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was al lowable for expenses and subsistence, since these were personal expenses

and as such were nondeductible.

C. That pet i t ioner fai led to carry the burden of proof inposed by sect ion

689(e) of the Tax l,aw, which requires hin to show that the living expenses

determined by the fncome Tax Bureau were incorrect.

D. That the pet i t ion of Francis Berardi  is denied and the Not ice of

Def ic iency issued on February 26, 1973 is sustained, together with such addi-

t ional interest as may be lawfu1ly owing.

DATED: Albany, New York

ocr e 1979



17/2v77 
s

*t-7s $/76)

;toseph 
chyrywaty



sfr
EcI35:
?HE),4,n
r 9 n \ fr':.
i ire'=
Noiiffl

a=
(l

o

,c

,''] t

d
i;e

iEi \' ie 
\
\

i t

4',',

1
i

lt0v t 4 dS

Qtt



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FRANCIS BERARDI

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
)H( XtsNXdiX.KXdffi X)Ge0Ofld&fdOffi tffitlNX Re f und
o f  Pe rsona l  I ncome

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le  S f ,  22 of  the
Tax Law for the Year (s) XXXBeetXtbi

1969  and  1970 .

Sta te  o f  New York
County of Albany

Jay Vredenburg ,  being duly sworn, deposes and says that

phe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 29Lh day of November ,  1979 r:she served the within

Notice of Decision by *0eg?CXgi€d}:(mai1 upon Francis

Berardi OffXresIeXXAOOrc)G$O che petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Franc is  Berard j -
4750 Bedford Avenue #4C
Brooklyn, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  SLates  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That, deponent furrher says rhar rhe said addressee is rhe XXogAeXmOAX)bref

:qfX$bgiXpet i t ioner herein and that the address set forfh on said hrrapper is the

last known address of the XfGAeEXXffibXXXdf)oOCXetg peririoner.

, l
Sworn to before me this

2gth day of November ,  Iy79.
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