
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

James J. & Macy A. Beha

AT'FIDAVIT OT MAITING
for Redeterminat ion

of a DeterminaLion

Personal fncome Tax

under Art ic le 22 of

of a Def ic iency or a Revision

or a Refund of

the Tax Law

1 9 7 2 .fo r  the  Years  1971

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

9th  day  o f  October ,  1979,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied

mai l  upon Richard J.  Taylor the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  R ichard  J .  Tay lo r
Gasser  &  Hayes
22 Purdy Ave.
Rye, NY 10580

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said h'rapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

9th da
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  9 ,  1979

James J. & Macy A. Beha
43 Is land Dr .
Rye, NY 10580

D e a r  M r .  &  M r s .  B e h a :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-6240

Sincere ly ,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Richard J.  Taylor
Gasser & Hayes
22 Purdy Ave.
Rye, NY 10580
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JAMES J. BBHA and MACY A. BEHA

for  Redeterminat ion of  a Def ic iency or
for  Refund of  Personal  Income Tax under
Art ic le  22 of  the Tax Law for  the Years
1971  and  7972 .

DECISION

Peti t ioners, James J. Beha and Macy A. Beha, 43 Is land Drive, Rye, New

York 10580, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the years 1971 and

1 9 7 2  ( F i l e  N o .  1 3 0 7 1 ) .

A smal l  c laims hearing was held before t{ i t l iam Valcarcel,  Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on January 10 L979 at 1:15 P.M. Pet i t ioner appeared by Richard J.

Taylor,  Esq. The fncome Tax Bureau appeared by Peter Crotty,  Esq. (Samuel

Freund,  Esq.  ,  o f  counse l ) .

ISSI]E

Whether Lhe New York City unincorporated business tax is an " income taxrt

which must be added to Federal  adjusted gross income in determining New York

adjust.ed gross income.

FINDINGS OF FACT

1.  Pet i t ioners ,  James

income tax resident returns

income was reported without

A.  Beha,  f i led  jo in t  New York  S ta te

7972, on which Federal  adjusted gross

or  subt rac t ions .

J.  and Macy

for  1971 and

any 'add i t ions



- 2 -

2. Pet i t ioner James J. Beha is an attorney and a member of the partnership

of Gasser & Hayes. The partnership deducted 1971 and 1972 New York City

unincorporated business tax as an i tem of expense on i ts Federal  returns.

3. 0n March 31, 7975, the Income Tax Bureau issued a Not ice of Def ic iency

against pet i t ioners, imposing addit ional personal income tax for L97I and L972

i n  t h e  s u m  o f  $ 1 . , 1 7 4 . 8 5 ,  p l u s  i n t e r e s t  o f  $ 1 8 9 . 8 0 ,  f o r  a  t o t a l  o f  $ 1 1 3 6 4 . 6 5 .

Accompanying the deficiency was a Statement of Audit Changes which stated the

fol lowing:

In computing total  income r Vou fai led to increase income in the
amount  o f  $4 ,000.00  fo r  the  year  l97L and $3 ,999.00  fo r  the  year
1972 which represents your share of the New York City unincorporated
business tax deduct ions taken on the partnership returns of Gasser &
Hayes.

4. Pet i t ioners contended that the New York City unincorporated business

tax is noL an " income tax'r  and, therefore, i t  does not have to be added to

Federa l  ad jus ted  gross  income.

CONCIUSIONS OF IAW

A. That the New York City unincorporated business tax is an t ' income tax"

within the meaning of chapter 46, t i t le S of the Administrat ive Code of the

City of New York.

B. That the amounts represent ing pet i t ioner James J. Beha's distr ibut ive

share of New York City unincorporated business tax deduct ions taken on the

partnership returns of Gasser & Hayes, must be added to Federal  adjusted gross

income, in accordance with sect ion 612(b)(3) of the Tax law and 20 NYCRR

1 1 6 . 2 ( c ) .

C. That the pet i t ion of James J. and Macy A. Beha is denied and the



Not ice  o f  Def ic iencv  issued on

addit ional interest as mav be
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March 31,  1975 is  susta ined,  together  wi th  such

Iawful ly owing.

DATED: Albany,

0cr
New York

spru
STATE TAX COMMISSION

COMMISSIONER


