
STATE OF NEI./ YQRK
STATE TAX COMMISSION

In the Matter

A I f r e d  S .

the Pet i t ion

Anne C. Bearman

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for  the  Year  1970.

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 1979, he served the within not ice of Decision by

cert i f ied mai l  upon Alfred S. & Anne C. Bearnan, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Alfred S. & Anne C. Bearman
L677 84 th  St .
P a c i f i c  P a l i s a d e s ,  C A  9 A 2 7 2

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that Lhe address set forth on said wrapper

pet i t ioner .

o f

o f

&

properly addressed wrapper in a

exclusive care and custody of the

of  New York .

addressee is the pet i t ioner herein

is the last known address of the

Swo e fo



STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU

ALBANY, NEIY YORK 12227

STATE TAX COMMISSION
JAUES H. TUttY JR., PRESIDENT

MIITON KOERNER
THOMAS H. TYNCH

JOIIN J. SOLLECITO
DIRXCTOR

Telephone: (518) 457-L723

September 28, 1979

A1fred S. & Anne C. Bearman
1677 B4rh  Sr .
Pac i f i c  Pa l i sades ,  CA 90272

Dear  Mr .  &  Mrs .  Bearman:

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the Stat.e of New York, A1bany County, within 4 months fron
the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquiries r+ill be referred to the proper authority for
reply.

S incere ly ,

L/-,tutzZ4*' /

Pet i t ioner '  s Representat ive

Taxing Bureau' s Represental ive



STATE OF NEW.YORK '

STATE TAX COMMISSION

In the MaLter of the Pet i t . ion

o f

ALFRID S. BEARMAN and ANNE C. BEARMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under
Art ic le 22 of the Tax law for the Year
1 9 7 0 .

DECISION

Peti t . ioners, Al fred S. and Anne C. Bearmanr 454 Surf  View Drive, Pacif ic

Pal isades, Cal i fornia 90272, f i led a pet i t ion for redeterminat ion of a def i-

c iency or for refund of personal income tax under Art ic le 22 of the Tax Law

for the year 7970 (Fi le No. 07675).

0n December 3, 7974, pet i t ioners advised the State Tax Couunission, in

wri t ing, that they desired to waive a formal hearing and to submit the case to

the State Tax Cornmission, based on the ent ire record contained in the f i le.

ISSUE

Mrether unreimbursed business expenses incurred on behalf  of  a partner-

ship were deduct ible on pet i t ioners'  personar income tax return.

FINDINGS OF FACT

1. Pet i t ioners, Al fred S. and Anne c. Bearman, t imely f i led a New York

State rncome Tax Nonresident Return for 1970, on which pet i t ioner Alfred s----

Bearman reported his distr ibut ive share of partnership income.

2. Pet i t ioner Alfred S. Bearman was a general  partner of James H. Ol iphant

& Co.,  a stockbrokerage partnership doing business within and without New York

State during 1970. The partnership f i led a New York State partnership return

showing each partner 's share of income, gain, loss, and deduct ion which was

derived from or connected with New york State sources.
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3. The'Nonrebident Partner Al locat ion Schedule which qas attached to the

partnership return showed the fol lowing New York amounts to be reported on Mr.

Bearmants personal income Lax return:

Ordinary Income
Add i t iona l  F i rs t -Year  Deprec ia t ion
Qual i fy ing Dividends
N e t  L o s s  u n d e r  I . R . C .  S e c t i o n  1 2 3 1
Income (and Unincorporated Business) Taxes
U.S.  Treasury  In te res t

$43 ,700 .42
(  40 .74 )

105  .45
(  1 ,2 t3 .46 )

2 ,927  . 55
(  goz.zo)

4.  0n  page two o f  the i r  income tax  re tu rn ,  pe t i t ioners  repor ted  $28,1-81 .00

as partnership income. This amount represented pet i t ioner AIfred Bearman's

distr ibut ive share of partnership or idinary income and addit ional depreciat ion,

less  unre imbursed par tnersh ip  expenses  o f  $15r479.00 .

5 .  0n  March  25 ,  L974,  the  Income Tax  Bureau issued a  Not ice  o f  Def ic iency

to  pe t i t ioners ,  wh ich  asser ted  add i t iona l  persona l  income tax  o f  $2r I03 .44 ,

p l u s  i n t e r e s t  o f  $ 3 7 1 . 5 5 ,  f o r  a  t o t a l  o f  $ 2 , 4 7 4 . 9 9 .  S a i d  N o t i c e  v r a s  i s s u e d  o n

the grounds that the amount of partnership income reported on the nonresident

personal income tax return was erroneous, and that the amounts shown on the

partnership nonresident al locat ion schedule were correct.

6.  Pet i t ioners contended that the unreimbursed partnership expenses

which they claimed on their  return when f i led, were not taken into considera-

t ion at the t ime the Not ice of Def ic iency was issued. Pet i t ioners also con-

tended that said expenses should be al lowed, since the Internal Revenue Service

had audited and accepted their  Federal  income tax return as f i led. Pet i t ioners

fai led to submit documentary or other evidence to support  their  content ions.

CONCIUSIONS OF LAI^/

A. That ordinary and necessary expenses of a partnership business are

properly deducted on the partnership return. Then as an individual,  the

partner reports his distr ibut ive share of the net income of the partnership,
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after making such deduct ions. As a general  rule,  he may not take ordinary and

necessary expenses of the partnership on his individual return (Hiram C.

l { i l son ,  17  B.T .A.  976;  wes tern  cons t ruc t ion  co . ,  L4T.c .  453,  471) .  Here  the

unreimbursed parLnership business expenses which pet i t ioner Alfred Bearman

incurred on behalf  of  the partnership, were ordinary and necessary expenses of

the partnership and were not deduct ible on pet i t ionerr s return. An except ion

to this general  rule occurs when, under a partnership agreement,  a partner has

been required to pay certain partnership expenses out of his own funds. Said

partner is then ent i t led to deduct the amount thereof from his individual

gross income. However,  pet i t ioners have not shown that the James H. Ol iphant

& Co. partnership agreement required pet i t ioner Alfred Bearman to pay any of

the expenses in quest ion out of his own funds (See: Frederick S. Klein, 25

T.C.  104s) .

B. That the pet i t ion of

Not ice  o f  Def ic iency  issued o

addit ional interest as may be

DATED: Albany, New York

3tP 2 I 197s

Alfred S. and Anne C. Bearman

n March  25 ,  1974 is  sus ta ined,

Iawful ly owing.

is  denied,  and the

together  wi th such

tAdt'" lG^.-,

COMMISSION

COMMISSIONER


