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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

George & Sylvia Backer

AFFIDAVIT OF MAILING

for Redeterminat ion of a

of a Determinat ion or a

Personal Income Tax

under Article 22 of tlrre

for the Year 7972.

Defic iency or a Revision

Refund of

Tax Law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of November, 1979, he served the within not ice of Decision by cert i f ied

mai l  upon George & Sylvia Backer,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid r l rrapper addressed as

fo l lows:

George & Sylvia Backer
42 Sherwood La.
Cedarhurst ,  Mf  11516

and by deposit ing sane enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said lvrapper

pet i t ioner .

Sworn to before me this

26th day of November, 7979.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

George & Sylvia Backer

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax Law

for the Year 7972.

A}'FIDAVIT OF I'IAIIING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Fi-nance, over 18 years of age, and that on the

26th day of November, I979, he served the within not ice of Decision by cert i f ied

mai l  upon Sidney Wettstein the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Sidney Wettstein
30  Vesey  S t .
New York,  NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said r .erapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

26th day of November, 7979.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 7979

George & Sylvia
42 Sherwood La.
Cedarhurst,  NY

D e a r  M r .  &  M r s .

Backer

1 1 5 1 6

Backer :

Please take noLice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract. ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  may be  addressed to :

NYS Dept .  Taxat ion  and F inance
Deputy  Commiss ioner  and Counse l
A l b a n y ,  N e w  Y o r k  1 2 2 2 7
Phone # (518) 457-624A

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat. ive
Sidney l^/ettstein
30 Vesey  St .
New York, NY 10007
Taxing Bureaur s Representat ive
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STAf,E OF NEV{ YORK

STAIE TAX CCI4MISSIC[i

fn tlre ltlatter of the Petition

of

GEOreE BACKM. And SITLVIA BACKER

for Redetertni:ration of a Deficienqg or
for Refi:nd of Personal Inccne Tax under
Article 22 of the Tax Law for ttre
Year L972.

DECISION

Petitioners, Ceorge Backer and Sylvia BacJcer, 42 Shervood LE[r€; Cedarhtrrst,

Nerar York 11516, filed a petition for redetermination of a deficiency or for

refi,:nd of personal incore ta< under Article 22 of the Ta< Iavr for +he year L972

(File No. 13524).

A fonnal hearing was held before Edrlnrd Goodell, Hearing Officer, at ttre

offices of ttre Sta@ Tar Csnnission, Tbro Filcrld Trade Center, Nenr York, Nerr York,

on June 23t L978 at 2:45 P.M. Petitioners aptEared tryz Sidney libttstein, CPA.

The Inccne Tax Bureau atrpeared by Peter Crotty, Esq. Gbraham Schrrartz, Esq.,

of cor:nsel).

lnlhether a Nesar York resident is entitled to a credit against his Nsv York

inocne tax for ttre ta>< paid to Nerar Jersey on a dividend jncone reoeived by hirn

frsn a New Jersey corgnratj-on, of whictr he is an officer and an enployee and

frcrn vhich he also received a salarlz.
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FI}ID]NGS OF FACT

1. Petitioners, Ceorge BacJcer and Sylvia Backer, filed a Ns,r York State

i:rccnre tar resident return for L972. In connection tlrererrittr, tlrey clained a

credit for Nery Jersey Energency Transtrnrhation Ta< paid by tlrem to the State of

Nenr Jersey.

2. On Septenber 30, Lg74, the Inccme Ta:< Bureau issued a Notice of Deficienqg

against petitioners for $2tL24.88 in personal inccne tax, pl:s interest of

$232.72, for a total of $2,357.60. Ttris was done on the gror:nd that "Ilesident

credit does not apply in respect to tkre ta< rpon inccne frcm intangi-bles (divi-

dends)...' and further on tlre grror.nd that "...dividends received Lryz a nonresident

are not sr:bject to tax by Ner,rr Jersey.". Petj-tioners made tinely application for

a hearing to review ttre Notice of Deficiency.

3. During 1972, petitioners, Ceorge Baclcer and Sy1via Backer, r^ere residents

of New York State.

4. During L972, petitioner @orge Backer raas tlre secretary, an active

sales er<ecutive, and the orarner of 50 percent of ttre rzot:lng stock of Resinor:s

Ctremical Corporation, a Nor Jersey corporation, with offices for ttre conduct of

its business lrcated in Linden, Nelv Jersey.

5. Dtrring L972, petitioner George Baclcer, as a stockholder of said Resinous

Chemical Cortrrcration, received a dividend of $15,000.00. During the sane

period, petitioner @orge Badcer received a salaqr of $S2,200.00 fncrn Resinor:s

Chernical Corporation for his senrices as an enployee and officer of said cor-

poration.

6. Petitioners' representative contended that since petitioner George

BacJcer q^lned 50? of ttre stock in ttre corporation and since the corSnration was

not a pulclicly-qpned corSnration, he was corrvjnced that. ttre dividend inccne

should be reporbed to Nerar Jersey.
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CO}IS;USIChIS OF IAt'l

A. That the tern "inccne derived frcrn sor:rces wittrin" another sta@ or tlte

Oistrict of Colwrlcia is c-onstrued so as to accord r/nith the definition of the

term "derived fron or @nnected wittr Nen^r York sou.rces" set forth in Part 13I in

relation to the adjusted gross inccne of a nonresident individual (20 IiYCRR

L2L.3 (d) ) . Ttrat iterns of inccne, gain, loss and deduction attributable to

intangiJrle personal prcperty of a nonresident jndividual, inch:ding annuities,

dividends, interest, and gains and losses fncnr the disSnsition of intangible

personal properQr, do not constitute itsns of jnccne, gajn, loss and deductions

derived frcrn or crcrurected wittr NeHr York sources, orcept to tJre octent attributable

to properQz enplq,'ed jn a business, trade, profession or oco4>ation carzied on

in this State (20 IiYCRR 13I.5).

B. That neither ttre Tar< Law nor the Personal Inccne Ta< Regrulations

differentiate betteen dividends paid by a public corSnration or non-pulclic or

closely held corSnration. Ihat dividend inccne received by petitioner George

Backer frcrn Resinous Chernical CorSnration j.s attributable to intangible trnrsonal

proper[z whLich was not enplqpd in a business, trade, profession or occulnlion

carried on in tlre State of New Jersey wittrin the neaning of 20 NYCRR 131.5 and

20 l{YcRR I2I.3(d). Accordingly, no credit is allcrrled rrrrder Section 620 of the

Ta< Law for tax pa-id to New Jersey on the aforenentioned dividend inccne.

C. That the petition of George Backer and Sylvia Backer is denied and that

tlre Notice of oeficiency issr:ed. Septenber 30, L974 is sustained, togetlrer wittr

suctr additional interest as rnay be tar^rfLtlly ocilg.

DNID: Albany, Nen^r York

Nov 2 6 1979


