
STATE OF NEW YORK
STATE TAX COM}4ISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

WILLIAM M. and EILEEN SKEHAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under Ar t ic le  09tr  22

AFFIDAVIT OF MAILING

of  the
Tax Law for the Yeaffg{K{XxfgxltgdftI

1Q.'72

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

1gfre is an employee of the Depart ,ment of Taxat ion and Finance, over 18 years of

age, and that on the 1/th day of February ,  L977, She served the within

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon Wil l iam M. and Ei leen

Skehan {mprOqeXmeEOOeXn}S the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Wil l iarn M. and Ei leen Skehan
J Bedford Road
Port Washington, New York 11O5O

and by  depos i t ing  same enc losed ln  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the *XXXXXXEffiEbOOC

pfXfhEI pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the {Xfff16ryfnXX1tfgxpfxffi6} petittoner.

Sworn to before me th is

17th day of February , L978.

rA- 3 (2 /7 6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

ftbnur]tr 1?r 1978

of the Orclrtoa
Commission enclosed herewith.

Utlltrr ll. uld Sltu Slcrban
! trdford Rord
9ort Yrshfn$on, il*u ?odr 1fO5O

Dmr llr. & ltr6. Skehrnl

Please take not ice
of the State Tax

You have now exhausted vour r ieht of  review at the administrat ive
level.  Pursuant to sect ion$ &O of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within t+ ltolt[r
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

\,

ErrnnK tnAilnm

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the pet i t ion

o f

WILLIAM M. ANd ETIEEN SKEIIAN

for  Redeterminat ion of  a  Def ic iency
or for Refund of Personal fncome Tax
under Art icle 22 of the Tax Law for
the  Year  7972 .

DECISION

Pet i t i one rs ,  W i l l i am M.  and  E i l een  Skehan ,  res id ing  a t

3 Bedford Road,  Por t  Washington,  New York 11050,  f i led a pet i t ion

for  redeterminat ion of  a  def j -c iency or  for  re fund of  personal

income tax under Art icle 22 of the Tax Law for the year L972

(F i l e  No .  13419 ) .

A sma11 c la ims hear ing was held before Phi l ip  Mercur io ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  l ]aro

World Trade Center, New York, New York, orL February L6, L977 at

1:15 P.M.  Pet i t ioner  Wi l l iam M. Skehan appeared pro se and for

h is  wi fe ,  pet i t ioner  Ei leen Skehan.  The fncome Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esq .  ( t rw in  Levy ,  Ese . ,  o f  counse l ) .
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ISSUES

I.  lVhether  un labeled adjustments and miscel laneous expenses

cla imed on the pet i t ioners '  1972 New York res ident  and nonres ident

income tax returns were deductible and/or ful ly documented.

I I .  Whether  the pet i t ioners,  Wi l l iam M. and Ei leen Skehan,

proper ly  f i led New York State res ident  and nonres ident  income tax

re tu rns  fo r  t he  yea r  L972 .

f I I .  Whether  the Tax Commiss ion was rest r ic ted f rom issuing

the Not ice of  Def ic iency dated September 30,  L974 against  the

pe t i t i one rs ,  W i l l i am M.  and  E i l een  Skehan .

FINDINGS OF FACT

1 .  Pe t i t i one rs ,  W i l l i am M,  and  E i l een  Skehan ,  f i l ed  a  New

York State nonresident combined income tax return (Form IT-209)

for  the per iod January 1,  L972 to May 6,  L972,  and f i led a New

York State resident income tax return (Form TT-2OL) for the period

May 6,  197 2 through December 3I ,  L972.

2.  On March L2,  1974,  the Income Tax Bureau issued a State-

ment of Audit Changes, changing the f i l ing status for the non-

res ident  per iod to  "Marr ied -  F i l ing Jo int ly" ,  in  conformi ty  wi th

the f i l ing s tatus c la imed dur ing the res ident  per iod.  In  addi t ion,

the l i fe insurance premium deduction was adjusted to a maximum of

$I00.00,  and the wi thhold ing taxes c la imed were d isa l lowed in  fu l l
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for  lack of  substant ia t ion.  The tax l iab i l i ty  was recomputed

based on these f ind ings and in  accordance wi th  sect ion 654(d)

of the Tax Law.

3.  On Apr i l  B,  L974,  pet i t ioners responded to the State-

ment  of  Audi t  Changes dated March L2,  L974 by f i l ing a pet i t ion

for  redeterminat ion of  personal  income taxes a long wi th  addi t ional

in format ion.

4.  On September 30,  L974,  the Income Tax Bureau issued a

Not ice of  Def ic iency wi th  a Revised Statement  of  Audi t  Changes,

res ta t i ng  i t s  f i nd ings  i n  acco rdance  w i th  F ind ing  o f  Fac t  "2 " ,

supra,  and d isa l lowing unlabeled adjustments in  the sum of

$4 ,258 .00  and  m isce l l aneous  deduc t i ons  i n  t he  sum o f  $2 ,575 .00 .

I t  then a l lowed the wi thhold ing taxes c la imed by the pet i t ioners.

5.  Pet i t ioners d id not  contest  the adjustment  made by the

Income Tax Bureau regarding the l i fe insurance premium deductions

and the tax computation of combined taxable income in accordance

w i th  sec t i on  654 (d )  o f  t he  Tax  Law.

6. Petit ioners contended that the Income Tax Bureau was

rest r ic ted f rom issuing the Not ice of  Def ic iency dated September 30,

1974,  in  accordance wi th  sect ion 1089 (4)  o f  the Tax Law.  They

fur ther  contended that  the d isa l lowance of  the adjustments in  the

sum of  $4,258.00 and the d isa l lowance of  miscel laneous deduct ions

in the sum of  $2,575.00 made by the Income Tax Bureau were improper
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on the grounds that i f  a taxpayer f i les a petit ion with the Tax

Commiss ion under  the aforesaid sect ion,  a  Not ice of  Def ic iency

under  sect ion 10Bl  o f  the Tax Law mav not  thereaf ter  be issued

by the Tax Commission for the same taxable year.

7 - Petit ioners contended that they have complied with

20 NYCRR 148.1 by f i l ing an IT-20I  for  the res ident  per iod and

an IT-209 for  the nonres ident  per iod.  Pet i t ioners fur ther  con-

tended that the instructions for the preparation of New York State

income tax returns which require that Form IT-203 must be f i led

for  the nonres ident  per iod where Form r r -20r  was f i led for  the

res ident  per iod,  has no basis  in  law or  regulat ion.  Ho\^ lever ,  L f

they are in  er ror ,  they e lect  to  f i le  Form IT-2OB for  the res ident

per iod and Form IT-209 for  the nonres ident  per iod.

B. Neither the Income Tax Bureau nor the petit ioners had any

record of  a  Not ice of  Def ic iency being issued in  connect ion wi th

the Statement  of  Audi t  Changes dated March 12,  L974.

9-  Pet i t ioners d id not  submit  any documentary ev idence in

suppor t  o f  the c la imed unlabeled adjustments and the c la imed mis-

ce l laneous deduct ions.

10.  From the per iod .Tanuary 1,  L972 to May 7,  L972,  the

pet i t ioners were res idents of  the State of  Washington,  a  communi ty

proper ty  s tate.  Dur ing th is  per iod,  pet i t ioner  Wi l l iam M. Skehan
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was employed by Touche Ross & Co.  (Cer t i f ied Publ ic  Accountants) ,

as a cer t i f ied publ ic  accountant  in  the State of  Washinqton.  The

pet i t ioner  was a lso an at torney admi t ted to  pract ice law in  the

State of  New York.

11.  On or  about  January L5,  L972 and unt i l  the end of  February

L972,  pet i t ioner  Wi l l iam M. Skehan secured a leave of  absence

from Touche Ross & Co. and came to New York to perform leqal work

for  two profess ional  a th le t ic  teams,  the Is landers,  a  hockey team

(Nassau Spor ts) ,  and the Nets,  a  basketbal l  team ( f ,ong Is land Spor ts

Enterpr ises Inc.  ) .  Upon complet ion of  h is  1egal  work for  the afore-

sa id ath let ic  teams in  New York,  he returned to the State of

Washington and resumed h is  pos i t ion wi th  Touche Ross & Co.

L2 .  On  o r  abou t  May  7 ,  L972 ,  pe t i t i one r  W i l l i am M.  Skehan

lef t  h is  employment  wi th  Touche Ross & Co.  in  the State of  Washington,

moved to New York State with his wife, and began working for the

a fo resa id  a th le t i c  t eams .

CONCLUSIONS OF LAW

A. That  pet i t ioners, ,  Wi l l iam M. and e i leen Skehan,  have

fa i led to  meet  the substant ia t ion recru i rements pursuant  to  In ternal

Revenue Regulat ions L.274-5.  Tt rey have fa i led to  susta in the

burden of  proof  in  accordance wi th  the meaning and in tent  o f

sect ion 689 (e)  o f  the Tax Law for  the c la imed adjustments of
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$4 ,258 .00  and  t he  c l a imed  m isce l l aneous  deduc t i ons  o f  $2 ,575 .00 ,

and that ,  therefore,  such adjustments and deduct ions are not

a l l owed .

B. That the income received by the petit ioner Wil l iam tvt.

Skehan f rom New York State,  whi le  a res ident  o f  the State of

Washington (a communi ty  proper ty  s tate)  is  d iv is ib le  one-hal f

to the husband and one-half to the wife under the laws of a com-

muni ty  proper ty  s tate.

C .  Tha t  sec t i on  632 ( f )  o f  t he  Tax  Law p rov ides  tha t  i f  hus -

band and wi fe  determine the i r  Federa l  income tax on a jo in t  re turn

but determine their New York income taxes separately, they shall

determine their New York adjusted gross incomes separately as i f

the i r  Federa l  ad justed gross incomes had been determined separate ly .

Therefore, said community income can b,e divided equally and included

in the i r  separate New York State nonres ident  re turns,  regard less

of the fact that the income was received for services rendered

only by the husband.

D.  fhat  pet i t ioners d id not  proper ly  f i le  New York State

nonres ident  and res ident  income tax returns for  the year  1972.

In accordance wi th  the meaning and in tent  o f  sect ions 611 (b)  and

63I  (b)  o f  the Tax Law,  the f i l ing s tatus e lected by the pet i t ioners

must  be appl ied for  the ent i re  taxable year .  Sect ion 654 of  the
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Tax Law does not  prov ide for  the e lect ion of  a  d i f ferent  f i l ing

status for  the nonres ident  and res ident  per iod.

E.  That  there is  no ev idence that  a  Not ice of  Def ic iency

was issued by the State Tax Cornmiss ion in  connect ion wi th  the

Statement of Audit Changes dated March L2, L974 and that, there-

fore,  the State Tax Commiss ion was not  rest r ic ted f rom issuing

the Not ice of  Def ic iency dated September 30,  1974,  in  connect ion

with the Revised Statement of Audit Chanqes of the same date

issued by the Income Tax Bureau, in accordance with the meaning

and in tent  o f  sect ion 689 (d)  o f  the Tax Law.  Sect ions 1089 (4)

and 1081 of  the Tax Law are not  re levant  to  th is  case-

F.  That  the pet i t ion of  Wi l l iam M. and Ei leen Skehan is

granted to  the extent  o f  a l lowing the pet i t ioners to  f i le  as

"marr ied f i l ing separate ly"  for  both the nonres ident  and res ident

per iods;  that  the Income Tax Bureau is  hereby d i rected to  accord-

ing ly  modi fy  the Not ice of  oef ic iency issued on September 30,  L974,

and that  except  as so granted,  the pet i t ion is  in  a l l  o ther  respects

den ied .

DATED: Albany, New York

February '1l, 1978
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COMMISSIONER


