
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
:

o f

,IOSEPII E. SICA 
:

Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal fncome & Unincorporated pusiness
Taxes  under  Ar t i c le  @)22 & 23  o f_  the
Tax Law for the Year(sf>€lF><Irdffi6${69 L97O,.

1 q 7 1 .  L 9 7 2 .  L 9 7 3  a n d  L 9 7 4 -

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albany

,John Huhn ,  being duly sworn, deposes and says that

I the is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the l6thday of March ,  L978 ,  xhe served the within

Not i ce  o f  Dec i s ion by (cer t i f ied)  ma i l  upon Joseph E.  S ica

xxxQr*$ilag$**ll!0:exaff9x the petitioner in the within proceeding,

b.y enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Joseph E.  S ica
167 Tenaf ly  Rd.
Tenaf ly ,  NJ  07670

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the (rcpunrxeeluxfsrc

cf i t r*a) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the >(:<epoexma:at:trecofxso) petitioner.

Sworn

16rh

ot

cl

be fo re  me  th i s

of  March

rA -3  (2 /76 )

Le 79



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Hrrch 16, 1g?8

tof.Bh t. 8f,ca
15? Emrfly nd.
Senaflyr fitr 07670

Dotr tlr. *lee r

I

,l
ii "irT l?: ;" "i'i: " di#,", - a F o$"? t&eo h e re w i t h
You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion(s) ?t!  f  690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nonthf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

y"w\,l*--,--

.Iorcph ty
g.|rtng lEmtnrr

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o f

JOSEPH E- SICA

for Redetermination of Deficiencies or for
Refund of Personal Income and Unincorporated
Business Taxes under  Ar t ic les 22 and 23 of
the  Tax  Law fo r  t he  Years  1970 ,  L97L ,  1972 ,
L973  and  L974 . ,

DECISION

Pet i t ioner ,  Joseph E.  S ica,  167 Tenaf ly  Road,  Tenaf ly '

New Jersey 07670,  f i led pet i t ions for  redeterminat ion of

deficiencies or for refund of personal income and unincorporated

business taxes under Art icles 22 and 23 of the Tax Law for the

years  1970  th rough  L974  (F i Ie  Nos -  14318  and  0047 ] - ) .

A small claims hearing was held before Phil ip Mercurio,

Hearing Off icer, at the off ices of the State Tax Commission, Truo

Wor ld Trade Center ,  New York,  New Yorkr  oo Ju ly  L,  L977 at  1 :15 P-M.

The petit ioner appeared pro se- The Income Tax Bureau appeared by

Peter  Crot ty ,  Esq-  (Frank Levi t t ,  Ese.  ,  o f  counsel ) .

TSSUES

I. Whether petit ioner, a resident of New Jersey, maintained a

bona f ide business off ice outside New York State for unincorporated

business tax purposes dur ing the years 1970 through L974.

rI.  Whether the business expenses claimed by petit ioner, tor

the years 1970 and 1971 are deductible and/or ful ly documented.
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FINDINGS OF FACT

l .  Pet i t ioner ,  Joseph E.  S ica,  f i led New York State nonres ident

income tax returns for the years L970 through L974. He also f i led.

New York State unincorporated business tax returns for said years.

On said unincorporated business tax returns, he al located his

business i.ncome within and without New York State. He l isted

off ices located in New York, New York, and Tenaf1y, New Jersey'

as places where he regularly carried on his business.

2- A f i .eld audit performed by the fncome Tax Bureau for the

years 1970,  L97L and 1972 resul ted in  the d isa l lowance of  pet i t ioner 's

business expenses for  the years L970 and L97Lr  Ets  wel l  as the d isa l -

lowance of his business income allocation claimed for the years L970,

1971 and 1972-  Based.  on the resul ts  of  the audi t  for  the years L970,

I97L and, L972, the Bureau also disal lowed his business income alloca-

t ion c la imed for  the years 1973 and L974.  f t  then issued.  not ices of

def i .c i .ency dated September 30,  L974 and March 29,  1976,  imposing

addit ional personal income and unincorporated business taxes against

petit ioner. The notice dated September 30, L974 covered the years

L97Q, 1971 and L972,  whi le  t 'he not ice dated Marc l l  29,  1976 covered

t t re .  years 1973 and 7974-

3- Joseph E. Sica is a conunercial art ist who deals mainly

$rith. th-e design of promotional advert ising displays. During the

years 1970 through L974,  h is  bus iness of f ice was located at

80I Second Avenue, New York, New York. Petit ioner contended. that

a port ion of his home located in Tenafly, New Jersey, was also used

as a stud.io and off ice d.uring the years at issue.
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4.. Petit ioner contended that during the period in question,

he operated his business from both his New York City off ice and his

home-off ice located in Tenafly, New Jersey. However, his business

stationery and telephone l isted only the New York City off ice as

his business add.ress.

5. Petit ioner asserted that during the years L970 through

1974, tre had only four to six cl ients at any one t ime and that

they were aware of his off ice in Tenafly, New Jersey. He contended

that these cl ients often called him and picked up their orders at

said off ice- He further asserted that he worked nights and on

weekends at his home-off ice faci l i ty-

6- Petit ioner contended that during the latter part of I97L

and for most of 1972, he did not come into his New York City off ice

as a consequence of an automobile injury, but rather performed al l

of his work at home-

7. Petitioner did not submit any documentary evidence in

connection with the business expenses disal lowed by the Bureau.

However, he claimed that at the t jme of the audit,  al l  records were

available- In addit ion, no documentary evidence was submitted to

establish the nature or type of off ice faci l i ty located at his

home in New Jersey.

CONCLUSIONS OF LAW

A. That peti. t ioner, Joseph E. Sica., has not sustained the

burden of proof required to show that he had a regular place of
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business outside New York State during the years L970 through

L974,  in  accordance wi th  the meaning and in tent  o f  sect ion 689(e)

of the Tax Law.

B. That petit ioner carried on his business from his off ice

within New York State and, therefore, his entire business income

is deemed to be derived from New York sources and properly al lo-

cable to New York State, in accordance with the meaning and intent

of section 707 (a) of the Tax Law.

C- That petit ioner fai led to sustain the burden of proof

required. ( in accord^ance with section 689(e) of the Tax Law) to

show that he was entitled to allowances greater than those made

in the Noti.ce of Deficiency dated September 30, L974, with respect

to business expenses for the years L970 and 1971.

D- That the petit ions of Joseph E. Sica are denied and the

notices of deficiency dated September 30, I974 and March 24, J-976

are sustained, together with such addit ional interest as may be

lawfully owing.

DATED: Albany, New York

March  16 ,  L97B

STATE TAX COMMISSION

PRESIDENT

COMMTSSIONER


