
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f . l

FRED AND MARION SHEBER
For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Income
Taxes under Art ic le (x) 22

AFFIDAVIT OF },IAILING

of  the
Tax Law for the Year(s)>occRstrad:e$
1 9 6 9 ,  1 9 7 0  a n d  1 9 7 I .

S ta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

*re is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 5th day of Apri l  ,  Lg 78, xhe served the within

Not ice of  Decis ion by (cert i f ied) mai l  upon Fred & Marion Sheber

(tsFalIs€rDtxxble<bf) rhe peririoner in rhe within proceeding,

by  enc los ing  a  l rue  copy  thereo f  in  a  secure ly  seaLed pos tpa id  wrapper  addressed

as fo l lows:  Mr .  &  Mrs .  Fred  Sheber
Wi l l iams St ree t
Valat ie,  New ]fork L2Le4

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta res  Pos ta l  Serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (aEp{D€Etr&lo{x1r

0**s) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the €exresexxaodxxxodosx) petitioner.

Sworn to before me th is

5 th  day  o f  Ap r i l  ,  I 97g

rA-  3 (2 /7  6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I  L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Aprll 51 1978

F1!. & Mrs. Fred ghohr
wtlltame Strcet
Val.atLe, Ns!, York 11184

D€ar l[r. & Hrc, $heberr

Please take notice of the DEeISIOng
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(1$ 690 of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in the Supreme

Court of the State of New York, Albany County, within 4 nonthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
aclordance with thls decision may be addressed to the Deputy

Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be

referred to the proper authority for reply.

(
\ . , /

Sincerely,

" o " - -

, t -  "  i

"/ 
/!

iloreph ClqfrtTatatyi
Hcarlngl 

'gxaminci

cc: *ntllispefi*t&Ets€de*i't*
Taxing Bureauts Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion

o f

FRED AND MARION SHEBiJR

for  Redeterminat ion of  a  Def ic iency
for Refund of Personal Income Tax
under  Ar t ic le  22 of  the Tax Law for
the  Years  1969 ,  l - 970  and  1971 .

DECISTON

Pet i t ioners,  Fred and Mar ion Sheber ,  Wi l l iams Street ,  Va1at ie ,

New York L2I84,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency

or for refund of personal income tax under Art icle 22 of the Tax Law

fo r  t he  yea rs  L969 ,  ] -970  and  I97L  (F i l e  No .  01513) "

A small claims hearing was held before Harry Huebsch, Hearing

Of f i .cer ,  a t  the of f  ices of  the State Tax Commiss ion,  Bui ld ing 9,

S ta te  Campus ,  A lbany ,  New York ,  on  Ju l y  19 ,  L977  a t  9 :15  A .M-

Petit ioner Fred Sheber appeared prg se and for his wife petit ioner

Marion Sheber.. The Income Tax Bureau appeared by Peter Crotty, Esq.

(Andrew Haber ,  Esq . ,  o f  counse l ) .

ISSUES

or :

I. Whether there was an agreement

Sheber and his employer requiring him to

business expenses during the years 1-969

II. Whether petit ioner Fred Sheber

from his employer during the years L969,

between petit ioner Fred

incur certain employee

and  1970 "

received supplemental income

1970  and  L97L ,  wh ich  he



fai.led to report

for said years..

- 2 -

on his New York State personal income tax returns

FINDINGS OF FA,CT

1. petit ioners, Fred Sheber and Marion Sheber, t imely f i led

New York State personal  income tax returns for  the years 1959,  L970

and 1971. Petit ioners reported employee business expenses in the

amoun t  o f  $732 .00  i n  t he  yea r  1969  and  $ I ' 340 -00  i n  1970 .

2- The Income Tax Bureau disal lowed the employee business

expeJlses on the grounds that the expenses were not incurred by

petit ioner Fred Sheber under an agreement with his employer obliging

him to incur s,uch expenses. It  also contended that petit ioner Fred

Slr-eber had received unreported taxable supplemental income from his

emp loye r  i n  t he  amoun t  o f  $1 ,048 .00  i n  t he  yea r  L969 ,  $1 ' 020 .00  i n

LTTO and $422.00 in  L97L-  A Not ice of  Def ic iency was issued against

pet i t ioners.  on Apr i l  13,  L973 in  the amount  of  $338.69 in  personal

i ncome tax ,  p lus  $46 . ,80  i n  i n te res t ,  f o r  a  to ta l -  due  o f  $385 .49 .

3., During the years at issue, petit ioner Fred Sheber was

employed by Foster Lipkins Corporation at various work sites in the

Albany,  New York,  area as a t ruck dr iver-  In  la te 1968,  he entered

into an agreement with his employer to use his own small pick-up

truck (rather than the corporationt s large truck) for local errands

involv ing smal l  amounts of  mater ia l -  He was paid $20.00 a week for

the expenses he incurred and the corporation reported this expense

reimbursement on peti. t ioner' 'S payrol l  stub; however, i t  did not
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include such reimbursement in the wages reported on petit ioner's

wage and tax s tatements-

4.. Petit ioner Fred Sheber properly computed his employee

business expense on Federa l  Form 21-06 for  the years L969 and 1970,

on which he claimed the standard mileage al lowance and excluded

from the total mileage the mileage for commuting to and from work.

He subtracted his employer's reimbursement to arrive at his excess

employee business expenses in  the amount  of  $732"00 in  the year

f969  and  $ I , 340 .00  i n  1970 .

5., At no t ime was petit ioner requested t.o substantiate his

total employee business expenses by the Income Tax Bureau.

CONCLUSIONS OF LAW

A. TFrat there w€.s an agreement between petitioner Fred Sheber

and his employer requir ing him to incur certain employee business

expenses dur ing the years 1969,  L970 and 1971,  which were thereby

deductible in accordance with the meaning and intent of section 62

of the fnternal Revenue Code.

B. That petit ioner Fred Sheber received reimbursement for

employee business expenses and not supplemental income from his

employer  dur ing the years 1969,  L970 and 1971,  which he proper ly

reported in accordance with the meaning and intent of section 62

of the fnternal Revenue Code-



C-

and the

DATED:

That the petit ion of

Not ice of  Def ic iency

Albany, New York

Ap r i l  5 ,  l 97B

and Marion Sheber is granted

Apr i l  13 ,  1973  i s  cance l l ed .

STATE TAX COMMISSTON

4-

Fred

issued

PRESTDENT

SSIONER


