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STATE OF NEW YORK
STATE TAX COMI'{ISSION

I n  t he  Ma t te r  o f  t he  Pe t , i t i on

o f

BENiIAI4IN SCHWARTZBACH

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm inaE ion  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le  (x )  22 of  the
Tax Law for the Year(s) oa:<Aeo.DclaU(x)

1970 & L97L

Sta te  o f  New York
County of Albany

'John Huhn ,  be ing duly sworn,  deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  oq  the  13  day  o f  October  ,  L978,  xhe served the  w i th in

Notice of oeci l ion by (cerr i f ied) mair upon Benjamin
Schwartzbach

(lqf!flflrEfiI{rex*le<:o*X the petirioner in the within proceeding,

enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

fol lows ; Benjamin Schwartzbach
4330 Hi l lc rest  Dr ive
Hol lywood,  F lor ida 33021

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ;U**"***

xxfuctrE)  pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the (cexxeosxxxiqaexgfu*E* petit ioner.

AFFIDAVIT OF },IAILING

by

a s

Sworn

1 3

to  before me th is

day of  October

rA- 3 (2 /7 6)

,  197&



srAr; oF NEw yoRK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

BENJAI{IN SCIIWARTZBACH

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Rev is ion  o f  a  DeterminaEion  or  a  Refund
of Personal Income
Taxes under  Ar t ic le  (s)  22

AFFIDAVIT OF IVIAILING

of the
Tax Law for the Year(s) oo<fiexio$(E)

1 q 7 0  &  1 9 7 1

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

5he is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 13 day of October , Ig78 , She served the within

Notice of Decision by (cerri f ied) mail upon Sidney E. Garber,
Esq .

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as  fo l l ows :  S idney  E .  Garbe r ,  Esq .
424 Nlad.Lson Avenue
New York, AIY 10017

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that  the address set  for th on said \^r rapper is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

13

t o

d a y

before me th is

of october

rA -3  (2 /76 )

, L9'78.



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

&tober l.S] 19?0

lccrJrmLn schwartsbrqilr
4330 HlLlomrt &nLuc
goltyuoodn flnrl{tl 9t0ll

I)6At tiF. Seihtr*rtqbrtfir

Please take notice of the .DcClSlOn.
of the State Tax Commissiori--&clo3trd herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion($ 690 

of the Tax Law, any
proceeding in court to revieiv an-Sclverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { nnnthf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincqleiyo , )

Eocllh Clryrybff,ry
Eearl"ng Erutntt

cc: Petitioner's Representative

Taxing Bureau's Representative

TA-r .12  (6 /77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

BENJAMIN SCHWARTZBACH

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
L970  and  1971 .

DECISION

Pet i t ioner ,  Benjamin Schwartzbach,  4330 Hi l lc rest  Dr ive,

Hol lywood,  F lor ida 3302L,  f i led a pet i t ion for  redeterminat ion of

a deficiency or for refund of personal income tax under Art icle 22

of  the Tax Law for  the years 1970 and 1971 (F i le  No.  L3402)  .

A smal l  c la ims hear ing was held before Phi l ip  Mercur io ,

Hear ing Of f icer ,  3 t  the of f ices of  the State Tax Cormniss ion,  Two

Wor ld  T rade  Cen te r ,  New York ,  New York ,  oo  Augus t  30 ,  L977  a t  9 :15  A .M.

Pet i t ioner  appeared by Sidney E.  Garber ,  Esq.  The Income Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Esq .  (Ab raham Schwar t z ,  Esq .  ,  o f  counse l ) .

ISSl]E

Whether  pet i t ioner  was subject  to  a penal ty

of  the Tax Law as a person who fa i led to  co l lect ,

for and pay over New York State withholding taxes

Inc .  f o r  t he  yea rs  1970  and  L97L .  , '

under sect ion 685 (g)

truthfully account

due from Artamount,
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was widely  recognLzed as being associated wi th  sa id f i rm.  Therefore,

he contended that he remained on as president of the f irm (in name

only) for the purpose of bringing business into the f irm.

4. Petit ioner contended that the amount of unpaid New York

State withholding taxes due from Artamount, Inc. for L970 was not

$5 ,859 .60 .  He  ma in ta ined  tha t  an  emp loyee  i nco r rec t l y  p laced  a

decimal  po int  and that  the amount  of  $5,859.60 shown as being

wi thheld for  the per iod December L6,  L970 to December 3L,  L970 should

have been $585.96.  However ,  the pet i t ioner  d id  not  submit  any

doeumentary evidence to substantiate this claim.

.5 .  I n  a  l e t t e r  da ted  December  15 ,  L975 ,  t he  Income Tax  Bureau

informed pet i t ioner  that  i ts  records ind icated that  " .  .  .no wi thhold ing

tax of  Ar tamount ,  Inc.  was paid af ter  March 30,  L970.  Therefore,

though the per iod s tated on the Not ice of  Def ic iency for  L970 shows

only the month of December, the amount is correct and in order."

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Benjamin Schwartzbach,  has noL susta ined the

burden of  proof  requi red under  sect ion 089(e)  of  the Tax Law to show

that the unpaid New York State withholding taxes due from Artamount,

Inc. for L970 were incorrectly determined by the Income Tax Bureau.

B.  That  pet i t ioner  v /as a person requi red to  co l lect ,  t ru thfu l ly

account for and pay over New York State withholding taxes due from

Artamount, Inc. for L970 and for the period Apri l  l ,  L97L through

Apr i t  9 ,  L97L,  wi th in  the meaning and in tent  o f  sect ion 685(n)  of  the

Tax Law.
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C. That s ince pet i t ioner wi l l fu l ly  fa i led or caused Artamount,

Inc.  to wi l l fu l ly  fa i l  to col lect ,  t ruthful ly account for ,  and pay

over New York State withholding taxes due from said corporation for

L970 and for the per iod Apr i l  1,  L97L through Apr i l  9,  L97L, he i -s

l iab le  fo r  a  pena l ty  o f  $5 ,859.60  fo r  the  year  L970 and fo r  a  pena l ty

o f  $10 f .57  (9 /30 ths  o f  $338 .55)  fo r  the  per iod  Apr i l  1 ,  L97L  th rough

Apri l  9,  197L, wi th in the meaning and intent of  sect ion 085(g) of

the Tax Law.

D. That pet i t ioner was not a person required to col lect ,  t ruth-

fully accounL for, and pay over withhol-ding taxes due from Artamount,

Inc.  af ter  Apr i l  9,  L97L, wi th in the meaning and intent of  sect ion

685(n) of  the Tax Law. Therefore,  penaLt ies asserted against  h im

under sect ion 685(g) of  the Tax Law for the per iod Apr i l  10,  L97L

through Apr i l  30,  L97L in the amount of  $236.98 and for the per iod

af te r  Apr i l  30 ,  L97L in  the  amount  o f  $4 ,959.58 ,  a re  canceL led .

E.

extent

Bureau

issued

is in

DATED:

That the petit ion of Benjamin Schwartzbach is granted to the

indicated in Conclusion of Law "D", above; that the Income Tax

is  hereby d i rected to  accord ingly  modi fy  the Not ice of  Def ic ieney

September 24,  L973,  and that ,  except  as so granted,  the pet i t ion

a l l  o the r  respec ts  den ied .

Albany, New York
October  13,  1978

COMMISSION



CORRECTION
FOLLOWS



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

BENJAMIN SCHWARTZBACH

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Tax under
Ar t ic le  22 of  the Tax Law for  the Years
L970  and  197L .

DECISION

Pet i t ioner,  Benjamin Schwartzbach, 4330 Hi l lcrest  Dr ive,

Hol lywood, Flor ida 3302L, f i led a pet i t ion for  redeterminat ion of

a deficiency or for refund of personal income tax under Article 22

of the Tax Law for the years 1970 and 1971 (Fi le No. L3402) .

A smal l  c la ims hear ing was held before Phi l ip Mercur io,

Hear ing Off icer,  4t  the of f ices of  the State Tax Conrnission, Two

wor ld  Trade center ,  New York ,  New York ,  oo  August  30 ,  L977 ax  9 :15  A.M.

Pet i t ioner appeared by Sidney E. Garber,  Esq. The Income Tax Bureau

appeared by  Peter  Cro t ty ,  Esq.  (Abraham Schwar tz ,  Esq. ,  o f  counse l ) .

ISSUE

lVhether  pet i t ioner  was subject  to  a penal ty

of  the Tax Law as a person who fa i led to  co l lect ,

for and pay over New York State withholding taxes

Inc.  for  the years 1970 and L97L.  , '

under  sect ion 685 (g)

truthfully account

due from Artamount,
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FINDINGS OF FACT

l .  On September 24,  L973,  the Income Tax Bureau issued a

Statement  of  Def ic iency and a Not ice of  Def ic iency against  pet i t ioner ,

Benjamin Schwartzbach, imposing a penalty equal to the amount of

unpaid New York State withholding taxes due from Artamount, Inc. for

the years L970 and 1971.  The Statement  of  Def ic iency ind icated a)  that

the withholding tax periods involved r^7ere December L6 to December 31,

L970 ,  Ap r i l  1  t o  Ap r i l  30 ,  L97L ,  and  b )  t he  ba lance  wh ich  was  due  fo r

the L97L per iod.

2 .  Fo r  t he  en t i re  yea r  L970  and  un t i l  Ap r i l  9 ,  L97L ,  pe t i t i one r

\^ras an off icer and owned f i f ty percent of the stock of Artamount, Inc.

On  Ap r i l  9 ,  L97L  a t  1 :00  P .M . ,  pe t i t i one r  so ld  h i s  s t ock  i n  t he  f i rm .

Dur ing the per iod pr ior  to  Apr i l  9 ,  L97L,  pet i t ioner  was in  complete

charge of the managerial, f inancial and operational- functions of the

firm and was authorized to sign checks and tax returns.

3 .  A f te r  t he  sa le  o f  h i . s  s tock  i n  A r tamoun t ,  I nc . ,  pe t i t i one r

entered into an employment contraet whereby he agreed to continue on

as a sales manager and president of Lhe f irm. He remained on as

pres ident  o f  sa id f i rm unLi l  August  16,  L97L,  3t  which t ime he

res igned .  Dur ing  the  pe r iod  f rom Apr i l  9 ,  L97L  to  Augus t  L6 ,  L97 I ,

petit ioner did not have any authority to make managerial, f inancial

and operational decisions, nor was he authotized to sign checks for

large amounts or tax returns. However, he dj-d have the authority to

s ign "pet ty  cash checks.  "  S ince pet i t ioner  had been in  bus iness for

40 years pr ior  to  the sa le of  h is  s tock in  Ar tamount ,  Inc. ,  h is  name
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was widely  recognLzed as being associated wi th  sa id f i rm.  Therefore,

he contend.ed that he remained on as president of Lhe f irm (in name

only) for the purpose of bringing business into the f irm.

4. Petit ioner contended that the amount of unpaid New York

State withholding taxes due from Artamount, Inc. for L970 was noL

$5 ,859 .60 .  He  ma in ta ined  tha t  an  emp loyee  i nco r rec t l y  p laced  a

decimal  po int  and that  the amount  of  $5,859.60 shown as being

wi thheld for  the per iod December L6,  L970 to December 31,  L970 should

have been $585.96.  However ,  the pet i t ioner  d id  not  submit  any

doeumentary evidence to substantiate this cLaim.

.5.  In  a le t ter  dated December 15,  1975,  the Income Tax Bureau

informed pet i t ioner  that  i ts  records ind icated that  " .  .  .no wi thhold ing

tax of  Ar tamount ,  Inc.  was paid af ter  March 30,  L970.  Therefore,

though the per iod sLated on the Not ice of  Def ic iency for  L970 shows

only the month of December, the amount is correct and in order."

CONCLUSIONS OF LAI'I

A.  That  pet i t ioner ,  Benjamin Schwartzbach,  has not  susta ined the

burden of  proof  requi red under  sect ion 689(e)  of  the Tax Law to show

that the unpaid New York State withholding taxes due from Artamount,

Inc. for 1970 were incorrectly determined by the Income Tax Bureau.

B.  That  pet i t ioner  was a person requi red to  co l1ect ,  t ru thfu l ly

account for and pay over New York State withholding taxes due from

Artamount ,  Inc.  for  L97O and for  the per iod Apr i l  l ,  L97L Lhrough

Apr i l  9 ,  L97L,  wi th in  the meaning and in tenL of  sect ion 685(n)  of  Lhe

Tax Law.
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C. That s ince pet i t ioner wi1l fu l ly  fa i led or caused Artamount,

Inc.  to wi l l fu l ly  fa i l  to col lect ,  t ruthful ly account for ,  and pay

over New York State withholding taxes due from said corporation for

L970 and for the per iod Apr i l  1,  L97L through Apr i l  9,  L97L, he is

l iab le  fo r  a  pena l ty  o f  $5 ,859.60  fo r  the  year  L970 and fo r  a  pena l ty

o f  $ f01 .57  (9 /30 ths  o f  $338 .55)  fo r  the  per iod  Apr i l  1 ,  L97L  th rough

Apri l  9,  L97L, wi th in the meaning and intent of  sect ion 685(g) of

the Tax Law.

D. That pet i t ioner was not a person required to col lect ,  t ruth-

fully account for, and pay over withholding taxes due from ArEamount,

Inc. after April 9, L971, within the meaning and intent of section

685(n) of  the Tax Law. Therefore,  penal t ies asserted against  h im

under sect ion 685(g) of  the Tax Law for the per iod Apr i l  10,  L97L

through Apr i l  30,  L97L in the amount of  $236.98 and for the per iod

af te r  Apr i l  30 ,  L97L in  the  amount  o f  $4 ,959.58 ,  a re  cance l - led .

E .

extent

Bureau

issued

is in

DATED:

That the petit ion of Benjamin Schwartzbach is granted to the

indicated in Conclusion of Law "D", above; that the Incorne Tax

is  hereby d i rected to  accord ingly  rnodi fy  the Not ice of  Def ic iency

Septernber  24,  L973,  and that ,  except  as so granted,  the pet i t ion

a l l  o ther  respec ts  den ied .

Albany, Ner^r York
O c t o b e r  1 3 ,  1 9 7 8

COMMISSION


