
iterr oF NEW YoRK
STATE TAX COMI{ISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

REGINA SAMUEL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of  Personal  Income

AFFIDAVIT OF i',IAILING

Taxes under  Ar t i c le  (x )  22 of  the
Tax Law for the Year(s) sG<*Rxia*G)
L 9 7 3 ,  1 9 7 4  a n d  L 9 7 5 .

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says Lhat

xhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 6th day of  October ,  L9 '78,  xhe served the wi th in

Not ice  o f  Dec is ion by (cert i f ied) mai l  upon Regina Samuel

(Negrngm$68*sp<xf) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Ms.  Reg ina  Samuel
6 Herr ick Drive
Lawrence, New York 11559

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  Ehe exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent, further says that the said addressee is the Qepxesexxao0ox

Ef<>t*r)  pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (teryxeoa*xtclqe><qk>t*r) pet.itioner.

Sworn

6rh

t o

d " y

be fo re  me  th i s

of  October  ,  1978

rA-  3 (2 /7  6)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

REGINA SAMUEL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t ic le  6)  22
Tax Law for the Year(s)><oo<Xsxiod&x
L 9 7 3 ,  L 9 7 4  a n d  1 9 7 5 .

Sta te  o f  New York
County of Albany

John Huhn

*te is an employee of

age, and that on the

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING

of the

( rep resen ta t i ve  o f )

by  enc los ing  a  t r ue  copy  the reo f  i n  a

as fo l rows:  
Howard w'  segal '
A l tes *  Sega1
225 Broadway
New York, New York 1OO07

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f  t he )  pe t i t , i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t . i t i one r .

rhe Deparrmenr'.I::".r.: 
":""":.,"""::tr:";."::":,

6th day of October ,  L97B r xhe served the within

by  ( ce r t i f i ed )  ma i l  upon  Howard  W.  Sega l

the pet i t ioner  in  the wi th in proceeding,

secu re l y  sea led  pos tpa id  \ ^ / rappe r  add ressed

Esq .

Sworn

6th

t o

d a y

before me th is

of October

rA-3 (2/76)

,  Lg7g.



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

ffir s, 1f?8

t|r. xryrm srffil
6 f,nrrl,dr llrl*r
t#nrffi8r, sty ttst ll$s$

Sa*tr lri|. Srilltl,l

Please take notice of the DIBISIC
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(t) 6!10 of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { nmthl
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in

actordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

t{t&d f,.trsnndrr
srur*ryttLaf, mjr
hrls Gfiftort

Petitioner's Representative

Taxing Bureauts Representat ive

fl"'lr{

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

REGII{A SAMUEL

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the years
L973 ,  1974  and  L975 .

DECIS ION

Pet i t ioner ,  Regina Samuel ,  6  Herr ick Dr ive,  Lawrence,

New York,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency

or for refund of personal income tax under Art icre 22 of the

Tax Law for  the years L973,  L974 and 1975 ( r ' i le  Nos.  L2769 and

L57L2) .

A formal hearing was held before Frank A. Romano, Hearing

of f icer ,  d t  the of f ices of  the s tate Tax commiss ion,  T\ ,vo wor ld

Trade Center ,  New York,  New york,  on March 23,  lg77 at  9 :15 A.M.

and cont inued at  the same locat ion on June L5,  L977 at  2 :45 p.M.

The pet i t ioner  appeared by Al tes & Segal ,  Esqs.  (Howard W.

Segal ,  Ese. ,  o f  counsel ) .  The fncome Tax Bureau appeared by

Pe te r  C ro t t y ,  Ese .  (W i l l i am Fox ,  Esq . ,  o f  counse l ) .
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ISSUE

Whether petit ioner was a person required to col lect, truth-

ful ly account for and pay over the withholding taxes of the

employees of Cosmopolitan Knitwear Processing Corp. and Cosmo

Dye Works,  fnc. ,  wi th in  the meaning and in tent  o f  sect ion 685(n)

of the Tax Law for the years L973, L974 and L975 and, i f  so

requi red,  whether  sa id pet i - t ioner  wi1 l fu1J-y fa i led to  coI lect ,

truthful ly account for and pay over the withholding taxes of said

corporations within the meaning and intent of section 685 (g) of

the Tax Law.

FTNDTNGS OF FACT

1.  Cosmopol i tan Kni twear  Processing Corp.  (here inaf ter

"Cosmopolitan") fai led to pay over to the New York State fncome

Tax Bureau personal income taxes withheld from its employees for

the period December t,  L973 through,January 20, L975 in the amount

o f  $5 ,627 .2L ,  compu ted  as  f o l l ows :

qITHHOLDING TAX PERIqD AMOUNT

December 1 to  December 31,  L973 g 355.25

Apr i l  1  to  Apr i l  15,  L974

Apr i l  16 to  Apr i l  30,  L974

May I to May 15, L974

May L6 to May 31, L974

June 1 to  June 15,  L974

378 .  30

358 .35

396 .20

603 .38

L56 .84
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June 16 to June 30, L974

JuIy I to , luly 15, 1974

JuIy L6 to  Ju ly  31,  L974

September 1 to September 1-5, L974

September L6 to Septeniber 30, L974

October 1 to October 15, L974

October 16 to October 31, L974

November I to November 15, L974

November 16 to November 30, L974

December 1 to December L5, L974

December 16 to December 31, L974

January I to January 20, L975

Total Due $5 ,627 .2L

2.  Cosmo Dye Works,  Inc.  (here inaf ter  "Cosmo")  fa i led to

pay over to the New York State Income Tax Bureau personal income

taxes withheld from its employees for the period June L6, 1lg74

through January 27,  L975 in  the amount  of  94,553.20,  computed as

fo l l ows :

WITHHOLDING TAX PERIOD AMOI'NT

434 .7L

523 .  B3

292 .67

26L .27

244 .7L

408 .  63

225 .25

3ro .47

9 7  - O 9

2 0 0 .  6 3

2 4 4 . 8 4

1 3 3 .  7 8

June 16 to June 30, L974

JuIy I to , luly 15, L974

September 1 to September 15, L974

604  . 35

524 .70

36L .43
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September 16 to September 3O, L974

October 1 to October 15, 1974

October 16 to October 31, L974

November 1 to November 15, L974

November 16 to November 30, L974

December I to December L5, L974

December 16 to December 31, L974

January I to January 2'/ ,  L975

Total Due $4 ,533 .20

3.  On Apr i l  L2,  L976,  the Income Tax Bureau issued a

Statement  of  Def ic iency against  pet i t ioner ,  Regina Samuel ,  imposing

a penalty equal to the amount of New York State withholding taxes

due from Cosmo for the period June L6, L974 through January 2T,

L975. This was done on the grounds that she was a person required

to co l lect ,  t ru thfu l ly  account  for  and pay over  sa id taxes and

that  she wi l l fu l ly  fa i led to  do so.  Accord ingly ,  a  Not ice of

De f i c i ency  da ted  Apr i l  L2 ,  1976  was  i ssued  aga ins t  sa id  pe t i t i one r

in  the amount  of  $4,553.2O, together  wi th  the aforesaid Statement

of  Def ic iency.

4.  On August  25,  L975,  the Income Tax Bureau issued a

Statement  of  Def ic iency against  pet i t ioner ,  Reg' ina Samuel ,  imposing

a penalty equal to the amount of New York State withholding taxes

349 .22

532  . 33

34L .22

478 .57

L74 .60

308 .  55

389 .  51

488 .72
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due from Cosmopolitan for the period December L, L973 through

January 20, 1975. This was done on the grounds that she was

a person required to col lect, truthful ly account for and pay

over  sa id taxes and that  she wi l l fu l ly  fa i led to  do so.  Accord-

ing l y ,  a  No t i ce  o f  De f i c i ency  da ted  Augus t  25 ,1975  was  i ssued

aga ins t  sa id  pe t i t i one r  i n  t he  amoun t  o f  $5 ,627 .2L ,  t oge the r

wi th  the aforesaid Statement  of  Def ic iency.

5.  Cosmopol i tan and i ts  subsid iary  (or  corporate d iv is ion)

Cosmo, were both incorporated in the State of New York. When the

pet i t ioner 's  husband d ied in  1968,  pet i t ioner  and her  two daughters

assumed overal l  management of the operation of the business of

both corporations. Due to adverse economic condit ions and a pro-

longed labor str ike,. Cosmopolitan and Cosmo ceased doing business

in or about February of L975, dt which t ime assignments for the

benef i t  o f  credi tors  were made and f i led for  both corporat ions.

6.  Dur ing the per iod in  quest ion,  pet i t ioner ,  Regina Samuel ,

and her daughter, Dorothy Buechler, were the president and treasurer,

respect ive ly ,  a f  both Cosmopol i tan and Cosmo.  Pet i t ioner ,  Regina

Samuel, had the authorization to sign checks and exercised such

authority. Petit ioner was frequently present in the plant at

which the business of both eorporations were conducted, The day-

to-day f isca l  dut ies were lodged in  one Harry  Oster ,  the contro l ler
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of  both corporat ions.  pet i t ioner ,  Regina Samuel ,  s igned the

Reconei l ia t ion (F.orm TT-2103,  Income Tax Bureau,s Exhib i t  , 'F" )

as pres ident  o f  cosmopol i tan for  the year  L973,  ot  author ized

a bookkeeper in her employ to so aff ix her signature. Petit ioner

knew or should have known that payment of withholding taxes had

not been made by either Cosmopolitan or Cosmo.

7. Creditors of Cosmopolitan and Cosmo apparently received

pro rata distr ibution from the proceeds of the auction sale of

the assets of both corporations after the making of a general

assignment for the benefit  of creditors, but the Income Tax Bureau

received no such distr ibution because withholding taxes were not

l is ted on the corporat ions '  schedules of  l iab i l i t ies.  T 'hus,

creditors of both corporations received a preference over the

monies due and owing the rncome Tax Bureau by reason of unpaid

wi thhold ing taxes.

8.  The In ternal  Revenue Serv ice issued an assessment  against

pet i t ioner ,  Regina samuel ,  for  her  fa i lure to  co l rect  and pay over

Federal withholding taxes of Cosmopolitan and Cosmo. In compliance

wi th a set t lement  agreement ,  sa id pet i t ioner  pa id ar l  or  par t  o f

sa id  assessmen t .  
l

9 .  Pet i t ioner ,  Regina Samuel ,  o f fered uncontrover ted docu-

mentary ev idence to  show that  a l l  but  the sum of  $733.87 had been
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paid to  sat is fy  outs tanding and unpaid

by the Income Tax Bureau in i ts Notice

both dated August 25, L975 (Income Tax

"E" ,  respec t i ve l y )  and  i ssued  aga ins t

o f  Cosmopo l i t an .  The  sum o f  $733 .87  i s

WITFIHOLDING TAX PERIOD

JuIy I  -  JuIy  15,  1974

LTanuary I - January 27 , Lg7 5

TotaI Due

*The or ig ina l  amount  assessed for
petit ioner demonstrated that the

withholding taxes claimed

and Sta tement  o f  Def ic iency ,

Bureau '  s Exhibi ts rrD rr  and

sa id  pe t i t ioner  on  beha l f

computed as fo l lows:

AMOUNT

355  . 25

244 .84

133 .  7B

100 .  00 *

444 .72

December 1 - December 31, L973

December L6 - December 31, L974

January 1 - January 20, L975

Total Due $ 733 .87

10.  Pet i t ioner ,  Regina Samuel ,  o f fered uncontrover ted docu-

mentary ev idence to  show that  a l l  but  the sum of  $588.72 had been

paid to satisfy outstanding and unpaid withholding taxes as claimed

by the Income Tax Bureau in i ts Notice and Statement of oeficiency,

both dated Apr i l  L2,  L976 ( Income Tax Bureau's  Exhib i ts  "A"  and

"B" ,  respec t i ve l y )  and  i ssued  aga ins t  sa id  pe t i t i one r  on  beha l f

o f  Cosmo.  The sum of  $588.72 is  computed as fo l lows:

WITHHOLDING TAX PERIOD AMOUNT

$  588 .72

tha t  pe r iod  was  $524 .7O
sum o f  $424 .70  had  been

but
pa id .
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CONCLUSTONS OF I,AW

A. Ttrat Cosmopolitan Knitwear Processing Corp. and Cosmo

Dye Works, Inc. were employers required to deduct withholding

taxes from their respective employees' wages for the periods

December L, L973 through January 20, L975 and June 16, L974

through January 27,  L975,  respect ive ly ,  wi th in  the meaning and

intent  o f  sect ion 671 of  the Tax Law.

B. Tkrat petit ioner, Regina Samuel, knew, or should have

known, that Cosmopolitan Knitwear Processing Corp. and Cosmo Dye

Works, Inc. had fai led to pay to the Income Tax Bureau the taxes

withheld by i t  for the periods in question, which taxes constituted

trust funds pursuant to section 675 of the Tax Law.

C.  That  pet i t ioner ,  Regina Samuel ,  was a person requi red

to col lect, truthful ly account for and pay over the withholding

taxes of the employees of Cosmopolitan Knitwear Processing Corp.

and Cosmo Dye Works, Inc. on behalf of said employers, within

the meaning and intent of section 685 (n) of the Tax Law.

D.  That  pet i t ioner ,  Regina Samuel ,  wi I l fu l ly  fa i led to

collect, truthful ly account for and pay over the taxes withheld

by Cosmopolitan Knitwear Processing Corp. during the period

December L, L973 through January 20, L975, to the extent and only

in  the amount  of  $733.87,  wi th in  the meaning and in tent  o f

sec t i on  685 (g )  o f  t he  Tax  Law.  I  l ev in  v .  Ga l lman ,  42  N .Y .  2d ,  32 ,

396  N .Y .S  .  2d  623  (L977 ) l  .
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E.  Tha t  pe t i t i one r ,  Reg ina  Samue l ,  w i l l f u l l y  f a i l ed  to

col lect ,  t ru thfu l ly  account  for  and pay over  the taxes wi thheld

by Cosmo Dye Works, Inc. during the period June L6, 1974 through

January 27,  L975,  to  the extent  and only  in  the amount  of  $588.72,

wi th in  the meaning and in tent  o f  sect ion 685 (g)  o f  the Tax Law

l l , ev i n  v .  Ga l lman ,  42  N .y .  2d  32 ,  396  N .y .S .  2d ,  623  (1977 ) ]  .

F.  That  the pet i t ion of  Regina Samuel  is  granted to  the

extent  that  the assessment  and penal ty  due wi th  respect  to  the

unpaid wi thhold ing taxes of  Cosmopol i tan Kni twear  Processing Corp.

for  the per iod December 1,  L973 through January 20,  1975 be in

the reduced amount  of  $733.87t  that  the assessment  and penal ty

due with respect to the unpaid withholding taxes of Cosmo Dye

Works,  Inc.  for  the per iod June L6,  L974 through January 27,

1975 be in  the reduced amount  of  g5BB.72;  that  the Income Tax

Bureau is  hereby d i rected to  accord ingly  modi fy  the not ices of

de f i c i ency  i ssued  on  Augus t  25 ,  L975  and  Apr i l  L2 ,  L976 ,  and  tha t ,

except  as so granted,  the pet i t ion is  in  a l l  o ther  respects  denied



a n d ,  e x c e p t  a s  s o  m o d i f i e d ,

on  August  25 ,  L975 and Apr i l

- IO

the not ices of

L2 ,  L976  a re

de f i c i ency  i ssued

sus  ta ined .

DATED: Albany, New York

O c t o b e r  6 ,  L 9 7 A

COMMISS ION

COMMTSS TONER

COMMISS IONER


