
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
DAVID ROSEN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le (x )  22 of  the
Tax Law for the Year(x)<xn0er*od<(6)

L 9 7 L

Sta te  o f  New York
County of Albany

,John Huhn

lqhe is an employee of

age, and that on Lhe

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING

rhe Deparrmenr'.: ' ; : :";":,H",":",".":: t i ' ;"":: ' : ,

25 day of May ,  L9'18, she served rhe wiEhin

by (cert i f ied) mai l  upon David Rosen

the  pe t i t ioner  in  the  w i th in  p roceed ing ,

secure ly  seaLed pos tpa id  h r rapper  addressed

(rrecexsbat*x*:of )

by enclos ing a t rue copy thereof  in  a

as  fo l l ows :  Dav id  Rosen
1185 Park Avenue
New York, NY 10028

and by  depos i t . ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the (rxpe*xxaoUnrg

*fo**.)  pet i t ioner herein and that the address set forth on said \^rrapper is the

last known address of the (nexxassxxD<!@x0rfertlt) petitioner.

Sworn

25

t o

d a y

be fo re  me  th i s

of laay , 19 7A

rA-3 (2/76)



STATE OF NEI^I YORK
STATE TAX COM{ISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
DAVID ROSEN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le (p)  22 of the
Tax Law for the Year (g)qf*xBgg***lg)

197 ' l

S ta te  o f  New York
County of Albany

John Huhn

Sphe is an employee of

age, and that on the

Not ice  o f  Dec is ion

, being duly sworn, deposes and says that

the Department of Taxat ion and Financer over 18 years of

25 day of May ,  19 79, she served the within

AFFIDAVIT OF MAILING

by (cert i f ied) mai l  upon Jonathan B.

Altschuler (representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu reLy  sea led  pos tpa id  w rappe r  add ressed

as fol lows: Jonathan B. Altschuler
135 West  5oth St .
New York, Nlf 10020

and by deposi t ing same enclosed in  a postpald proper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said r^rrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to before me this

25 day of May ,  L9 -78

rA -3  (2 /76 )



J A M E S  H .  T U L L Y  J R . ,  P R E S I o E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

thy tFr lS?0 Flmlr St*rrr $nrr
*rply tsl

{S?*tr?ll

Drviil Smn
ltss Frfi l$ffiun
nar befhr tf TOOSB

nms ffi' &rm*

Please take notice of the ffi{;1*
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to sectioqfii) 6tO of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { mthf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

cc: Petitioner's Reoresentative

Taxing Bureau's Representat ive

TA-r . r2 (6/77)



'  c l

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :

o f

DAVID ROSEN DECISION

for  Redeterminat ion of  a Def ic iency or  :
for Ref,und of Personal Income Tax under
Article 22 of the Tax Law for the Year :
197  L .

Peti t ioner,  David Rosen, 1185 Park Avenue, New York, New York 10028, f i l -ed a

pet i t ion for redeterminat ion of a def j-c iency or for refund of personal income tax

under Art i -c le 22 of the Tax Law for the year 1971 (Fi le No. 13384).

A snall claims hearing was held before Joseph A. Milack, Hearing Officer, at

the offices of the State Tax Corunission, Two World Trade Center, New York, New

York, on October 22, L976 at 10:45 A.M. The pet i t ioner appeared by Jonathan B.

Altschuler,  Esq. The Income Tax Bureau appeared by Peter Crotty,  Esq. (Abraham

Schwar tz ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner was a responsible person required to col lect,  t ruthful ly

account for and pay over New York State withholding taxes of Aerocon, Inc. for

the  vear  I97 I .

FINDINGS OF FACT

1. Pet i t ioner,  David Rosen, was the president of Aerocon, Inc. f rom before

January 1, 1971 unt i l  November 18, L97L, when Aerocon, Inc. was absorbed by Alpha-

numeric, Inc. After the merger in November, David Rosen was no longer associated

with Aerocon, Inc.
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2. On December 28, 1973, the Income Tax Bureau issued a Not ice of Def ic ieney

against David Rosen i-mposing a penalty in the sum of $41371.00, the amount of un-

paid New York State withholding taxes due from Aerocon, Inc. for the period

March 1, 1971 through December 31, L97L. An abatement in the amount of $1 1420.80

was allowed by the Income Tax Bureau (the amount of the deficiency attrj-butable

to the period March l, 1971 through June 30, L97I), reducing the amount allegedly

due to $21950.20. This amount represented penalty due for the period July 1, L97I

through December 31, I97L.

3. Pet i t ioner al leged that he did not have authori ty to wri te checks for

Aerocon, Inc. and did not participate in any business functions of said corpora-

t ion. He also argued that s ince he was not a corporate off icer after the take-

over by Alphanr:meric, Inc., he should not be liable for the withholding taxes

due after Novenber 18, L97I.

4. Petitioner failed to introduce any documentary evidence to show that he

did not have the authority to sign checks or manage corporate affairs.

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  David Rosen,  was a person requi red to col lect ,  t ruth-

fully account for and pay over New York State withholding taxes due from Aerocon,

Inc.  for  the per iod July  1,  I97L through November 18,  L97L,  wi th in the meaning

and intent  of  sect ion 685(n)  of  the Tax Law, and that  he was not  such a person

af ter  November 18,  1971,

B.  That  s ince pet i t ioner  fa i led to col lect ,  t ruthfu l ly  account  for  and pay

over New York State wi thhold ing taxes for  Aerocon,  Inc.  for  the per iod January 1,

1971 through November 18,  L97I ,  he is  subject  to  a penal ty  equal-  to  the amount  of

wi thhold ing tax payable for  the aforement ioned per iod,  pursuant  to sect ion 685(g)

of the Tax Law. Therefore, the Income Tax Bureau is directed to modify the
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Notice of Deficiency i-ssued December 28, 1973 by elirninating a portion of the

penalty equal to the amount of withholding taxes payable for the period November 19,

797I  through December 31,  1971.

C. That the petit ion of David Rosen is granted to the extent indicated in

Conclus ion of  Law "Br"  above,  and that  except  as so granted,  the pet i t ion is  in

al l  other respects denied.

DATED: Albany, New York

May 2J, 1978
COMMISSION

COMMISSIONER

ISSIONER



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

llay 25, L978 Please add.ress
reply to:

457-L723

your

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

David Rosen
1185 Park Avenue
New York, NY 10028

Dear I"1r.  Rosen:

Please take not ice of the Decision
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section$o) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEI{ YORK

STATE TAX COUHISSION

It thc Msttar of tbe petitl.oa

of

DAVID ROSEN

for RcdoCornlnation of, a Dalleloncy or
for Rofftnd of Peraonel Incone tax tnder
Attlclc 22 of tho lax Law for tho year
1971 .

DECISIOII

Patltloner' Davld Roeon, ll85 Park Avanue, New York, Nsv york 10028, filcd a

P€tltton for radetcrulnatton of a deflclancy or for rofrnrd of pareonal incoue tar

tmdcr Artlcle 22 of tbe Tar t aw for the ycar l97l (ril. No. lg3g4).

fi auall cloins hearing wae held before Joecph A. l{l.Iack, Eaerlng Offl.ccr, at

the officar of the Statc tax Comlaaloc, Trro l{orld Trade Ceotcr, Nor york, Nor

Yorkr on Oetobet 22, 1976 at 10145 A.M. Ttrc petttloner eppcared by Jonatben B.

Altachulet, Eeq. ftre Incom Tar Burcau eppcarcd by Peter Crotty, Eaq. (Abrehau

Sehwartr, 88q., of couogcl).

rssttE

llttGthcr petltloaer yas a tcaponrtblc person requlrcd to collrct, tnthfully

accotmt for and Sgy o\tcr Nen York Steto rlthholdfDg taro3 of Aarocon, Inc. for

the yaar 1971,

rlNplNcs or rAct

I' Petltloneri Davl.d f,oean, nre th€ prealdeut of Agrocon, Inc. f,rm bcfora

JanuarT 1, 1971 until Novtnber 18, 1971, whea Aerocon, Inc. wae sbsorbcd by Alpha-

nt@rler f,ac. After the norgsr ln l{orrcdcrn Davld Roscn yaa ro longer aceoclatcd

rdth Aorocon, Ine.
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2. 0n Decedcr 28, 1973, the Incom Tar Burcau lrouad a Notlca of l}af,lclrncy

agal.net Derrtd Roesn lryoelng a penelty Ln the guo of $41371.00, tb. amunt of uD-

pald l{ew York State wlthholdLng taxes du€ frou Aerocoo, &rc. for tlrc perlod

March l, l97t through Dcccscr 31, 1971. An abetonent la the mount of $11420.00

nas alldred by the Inconc Trx Bureau (the anount of the dcflclency attrlbutablc

to the perlod l.brch 1, l97l through Jrne 30, f971), redrrcln8 Chc tnormt cllcgcdly

dus to $?1950.20. Thle anoult rGprosGatGd pcoelty dns for thc perlod July Ir l97l

through Decesor 31, 1971. 
:

3. Patltloncr atLcgcd that he dld not have euthodty to wrltc checkr for

Aerocon, Isc. eud dld not partlcipat. tn any buelnrea frnctlons ol eald eorpora-

tion. lte alao arguod tbat slnce he was not a eorporato offlccr after tha tehc-

ovor by Alphanrmrie, Iae., he ehould not be ltable for thr vlthholdtng tsxss

due aftor Novcuber 18, 197L,

4. Patltlonar falled to lntroduec eny docrncntary ovLdrucc to shw thet he

dld not have the authority to rlgo checka or renngc cot?orrtc gftelrr.

wcl.uslons 0r..+T{

A. Thet petltl.oncr, Davld Rolcn, war r pcrson rcqul.rcd to eollect, truGb

fully account for and pay ovcr Nctr Tork State wlthholdlng trrs. due frm Arrocoa,

Ine. for the pcrLod July l, 1971 through NomnbGr 18, 1971, wlthla Chc usenlag

and intent of sectlon 685(n) of thc Ter Lm, and thac hc wee oot luch a p.tto!

after Novenbcr l8r 1971,

B. Ttrat elncG p€tl.tioB€r fallcd to collcct, truthfully accouat for and pay

over Netr Yorlr Statc rlthholdlng taxae for Asroeon, lnc. for tha perlod Januety It

l97l through Novenber 18, 1971, he ls eubJact to a pcralty equel to thc ootmt of

lrtthhotdlng ta:r payable f,or tbo eforeucntloned parlod, pursuaot to scction e85(s)

of, thc Tnx LEw. Ttrerafore, the Iacm Tar Bureau 1r dlracted to mdlly thr
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Notice of Deflclency iseued Decenber 28, 1973 by elfullaating a portlon of the

penalty eqrral to the amuat of wlthholding taxe8 payable for the perlod Norrember 19,

1971 through Decenber 31, 1971.

C. That the petitton of Davld Roeen le

ConcLusion of Law rrBrtt ebova, aad thet except

all other reepects denled.

DATED: Alban5r, New York
MaY 25, 1978

granted to the extent Lndlcated

aB ao granted, tha petitlon la

la

1n

<-
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