
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f
ZENEK PODOLSKY and FELA PODOLSKY :

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal Income :
Taxes  under  Ar t i c legQ 22 of  the
Tax Law for the year{rsD<qo<:RnxigdG} L97L;

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

l lhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  20  day  o f  September ,  Lg78,  xhe served the  w i th in

not ice of decision by (cert i f ied) mai l  upon Zenek Podolsky and
Fela Podolsky

*regeSrclit$E*fug(xf* the petitioner in the within proceeding,

enclos ing a t rue copy t ,hereof  in  a securely  sealed postpaid wrapper addressed

fol lows: Zenek Podolsky and Fela Podolsky
270L East  66th Streer
Brooklyn, New York LL234

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  un i t ed  s ta tes  Pos ta l  se rv i ce  w i t h in  t he  s t . a te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the €nrF qsxr : luDur

x06<*xX pet i t ioner  here in and that  the address set  for th on said wrapper is  the

last known address of the Qr5FlgeexltdEa(8xaffixhl'x petitioner.

AFFIDAVIT OF MAILING

by

A S

Sworn

20

t o

d a y

be fo re  me  th i s

of  September ,  1978

rA-3  (2 /76 )



STATE OF NEW YORK
STATE TAX COMMISSION

I n  Lhe  Ma t te r  o f  t he  Pe t i t i on

o f

ZENEK PODOLSKY and FELA PODOLSKY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le  (g  22 of  the
Tax Law for the Year(ggX&(esxtod(x; !977;

Sta te  o f  New York
County of Albany

John tluhn ,  be ing duly sworn,  deposes and says that

Elne is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 20 day of September ,  $78, t t rhe served the within

not ice  o f  dec is ion  by  (cer t i f ied)  ma i l  upon Herman Sp i l foge l ,CPA

(representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

fo l lows:  Herman Spi l fogel ,  CPA
2624 Avenue U
Brooklyn, New York L1229

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t .  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

AFFIDAVIT OF MAILING

b y

A S

Sworn

20

t o

d a y

be fo re  me  th i s

of  September ,  L97&
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J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

. STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Srptc$rr 20, 1978

U;qet, Podohky nd Frlr Podokhy
e701 Bmt C6th Strmr
Brwhlynn Nru Aot*, 11S34

Dcer !fir. & Mra. Podolckyr

Please take notice of the Docillon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section(b 6t0 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 ldOnthf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

W"4 -/-
,*offi
Ecerlng Eranl,nor

Petitioner's Representative

Taxing Bureau's Representative

T A - 1  . 1 2  ( 6 / 7 7 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

of

ZENEK ANd FELA PODOL$KY

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Year
L97 L.,

DECISION

pet i t ioners,  Zenek and FeIa Podolskyt  270L East  66th Street ,

Brooklynr New York LI234, f i led a petit ion for redetermination

of a deficiency or for refund of personal income tax under Art icle

22 of  the Tax Law for  the year  L97L (F i le  No" L0644) .

A small claims hearing was held before Harry Huebsch, Hearing

Officerr dt the off ices of the State Tax Commission, Two World

Trade Centerr  New York,  NewYorkr  OI I  September 29,  L977 at  10:45 A 'M-

Pe.t i t ioner Zenek Podolsky appeared pro se and for his wife, and

by Herman Spilfogel, CPA. The Income Tax Bureau appeared by

Peter Crotty, Esq., (Wil l . iam Fox, Esq. , of counsel) '

ISSUES

I. Whether four properties which were taken from petitioners

by the City of New York in condemnation proceedings were replaced

by propert ies which were similar or related in service or use to

the cond.emned properties.
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II. Whether taxable and deferred gains were to be determined

by applying each replacement property to each condemned property,

or whether petitioners could elect to report the full amount of

gain on two of the condemned. propert.ies and apply the sum of the

announts realized on the other two condemned properties against

the cost of the four replacement propert ies"

FINDINGS OF FACT

l. petit i .onersr zenek and Fela podolsky, t imely f i led a

New York state personal income. tax return for the year L97L in

which the.y included a capital gain in the amount of $147-03. Said

amount constituted. the excess condemnation award for real property

known as 2953-57 west 25th street, Brooklyn, New york ("property A,'),

above the cost of replacement of said property. They deferred al l

gain on three other properties for which condemnation awards had

been receive.d and replacenent propert ies had been purchased. Said

other condemned properties were. located at 2842 West 27L]n Street

( "proper ty  Bt ' ) ,  2965 west  25th s t reet  ( "proper ty  c" )  and 2947-4g

West  25th Street  ( "proper ty  D") ,  a l l  in  Brooklyn.

2. '  The fncome Tax Bureau contended that al l- gain realized

from the condemnation award for property A, in excess of the adjusted

cost basis, was a taxable capital gain, since the cost of replacernent

\{as less than the adjusted. cost basis of the condemned property.

The" Income Tax Bureau also recomputed petit ionerst computations as

to propert ies B, C and D to arrive at corrected taxable gain, deferred
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gain and adjusted basis of the replacement propert ies. Petit ioners

did not contest the accuracy of the recomputation. The Income Tax

Bureau issued a Statement of Audit Changes, combining each condemned

property with a replacernent property in the same manner as had

petit ioners- Accordingly, i t  issued a Notice of Deficiency on

February 25,  L974 in  the amount  of  $11112.28 in  personal  income

tax ,  p lus  $L24 . I7  i n  i n te res t ,  f o r  a  sum o f  $L ,236 .45 .

3. Petit ioners contended that the money amounts received

upon condemnation of four condemned propert ies ( i .e. '  propert ies

A, B, C and D) were amounts used. to t imely purchase four l ike

replacement propert ies (hereinafter referred to as propert ies

L, 2, 3 and 4') which were similar or related. in service or use-

Petitioners further contended that they were not required to

compute a separate capital gain for each of the condemned properties

by combining one condemned property with one replacement property.

Rather, they held that they could (in order to defer a greater

amount of gain) combine two condemned properties with four replace-

ment propert ies and elect to report the capital gain in ful l  with

respect to the two remaining condemned properties.

4. The Income Tax Bureau contended that the four condemned

propert ies were separate and dist inct and could have been conveyed

se.parat,ely; therefore separate computations should have been made

in determining the capital gain attr ibutable Lo each. The Bureau

further contended that for purposes of such computation, a condemned

property should be combined with i ts replacement property on1y.
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5- Propert ies A, B, C and D were located in the Coney

Island area of Brooklyn, New York. When said propert ies were

condemned by the City of New York, petit ioners purchased

nearby replacement properties with the condemnation award.s

received., Al l  propert ies (both the condemned proPerties and

those purchased. as replacements) were small two to six family

houses of l ike character, which petit ioners held for rental

income.

6. At t.he hearing, petit ioners offered to revise their

posit ion and to report the capital gain in ful l  on two of the

condemned. propert ies ( i .  e. r propert ies A and B) without combining

with replacement properties and to combine the other two

condemned propert ies ( i- 'e- r propert ies c and D) with the f our

replacement propert ies.,

CONCIUSTONS OF I,AW

A., That the condemned. properties and the replacement

propert ies were propert ies of l ike character'  which were sjrni lar

or related in service or use within the meaning and intent of

sections 103I and 1033 of the Internal Revenue Code-

B. That petit ioners, Zanek and FeIa Podolskyr IrdY or may not

elect to defer payment of the tax on part of the gain resulting

from the replacement of the condemned. property with property of

l ike character, in accordance with the meaning and intent of

section 1033 of the Internal Revenue Code-
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C- That the petit ion of Zanek and Fela Podolsky is granted

to the extent that petit ioners may elect to report al l  capital gain

on two propert ies without consideration of replacement property and

may elect to combine two condemned properties with four replacement

propert i .es to defer part of the gain. The Income Tax Bureau is

hereby directed to mod,ify the Notice of Deficiency issued February 25,

L974  as  fo l l ows :

1. Condemned. propertY A, 2953-57 West 25 Street and
condemned property B, 2842 West 27th Street are each
to be taxed on the entire capital gains on condemna-
t i on  i n  t he  amoun ts  o f  $8 ,858 .33  and  59 ,994 .L9 ,  l ess
the respective deductions al lowable under section l2O2
of the Internal Revenue Code and,

2. condemned property C, 2965 West 25th Street and
condemned property D, 2947-49 West 25tn' Street are
to be combined with al l  four replacement propert ies
as a unit to determine taxabl-e gain and deferred 91h,
and, the adjusted basis of the replacement propert ies
are. to be determined in accordance with section 1033 of
the Internal Revenue Code and the regulation thereunder.

D- That except as granted in Conclusi-on of LaW "C"7 abovet

the petition is in all- other re.spects denied-

DA,TED: Albany, New York
September 20,  L978

I
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TAX APPEALS BUREAU

leeteqefy .qq .th.e. .\e.q

,I\lcn r}lrr{< Sitate Oepartrnent of
TIAXATICIN and FTNANGE

.Yp,rk $.r.a.t.e. TaX. Courrni ssion

Please attach to Decl_sion. Decision was
remai led  October  24 ,  1979.
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OF NEW YORK
TAX COMMISSION
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STATE
STATE

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
ZENEK P0D0LSKY and FELA PODOLSKY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal- Income
Taxes under  Ar t i c le ( {g  22
Tax Law for the YearQGI$XD(XFJffffi$! L971

State of  New York
County of Albany, New York

John Huhn

phe is  an employee of

age,  and that  on the

Notice of Decision

AFFIDAVIT OF MAILING

of  the

rhe Deparrmenr'.r";::":r": 
":. 

;;",":","."::t 
j";..::":,

24xh day of October ,  L9 78, )6he served the within

by 0OOOOOOOOOT mail upon Zenek & Fel-a Podol-sky

b y

a s

M the pet i t ioner in the within proceeding,

enc los ing  a  t rue  copy  thereo f  in  a  secure ly  seaLed pos tpa id  wrapper  addressed

follows: Zenek & Fel-a Podolsky
2701, East 66th Street
Brookl-yn, New York LL234

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  Ehe exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the )EXFtPSSPAXXPA

ffXtki  pet i t ioner herein and that the address set forth on said r^rrapper is the

last known address of the {ryEES{$XXSEXEXXEIiPI peLitioner.

Sworn to before me th is

24th day of  October

rA-3 (2/76)

L978.
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