
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
Z

o f

STUART L. and DOLORES H. PHELPS :

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a  Rev is ion  o f  a  DeterminaL lon  or  a  Refund
of Personal-  Income & Unincorporated3
Taxes under  Ar t i c le  (s )  22  & 23  o f  the
Tax Law for the Year(s))OtXXXXftX{S :
1967,  1968 and 1969.

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of  Albany

John Huhn ,  be ing duly sworn,  deposes and says that

XgOe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the z4thday of Apri l ,  rg 78, )6Ke served rhe within

Not ice of  Decis ion by (cer t i f ied)  mai l  upon Stuar t  L .  & Dolores I I .
Phelps

@ the pet i t ioner  ln  the wi th in proceeding,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

as fol lows: Stuart  L.  & Dolores H. Phelps
444 East 57xh Street
New York, New York L0022

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper l -y  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that Ehe said addressee is the XXAFOEXXioOili(X

)AtrXBgD(pet i t ioner herein and that the address set forth on said \^rrapper is the

last known address of the xxxdoFxwperi t ioner.

Sworn to before me this

24 th  day  o f  Apr i l  ,  t9  78

rA -3  (2 /76 )
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Iv lat ter  of  the Pet iL ion

o f

STUART L. and DOLORES H. PHELPS :

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r  :
a  Revis ion of  a Determinat ion or  a Refund
of Personal Income & Unincorporated:
Taxes under  Ar t ic le  (s)  22 & 23 of  rhe
Tax Law for the Year(s))@Q(XXIOdID(XX
L967.  L968  and  1969 .

Sta te  o f  New York
County of  Albany

John Huhn ,  being duly sworn, deposes and says that

Xlhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and Lhat on the 24thday of Apri l  ,  19 78,)ghe served the wirhin

Notice of Decision by (cert i f ied) mai l  uponJack C. Bonderow, CpA

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

fo l lows:  Jack C.  Bonderow,  CpA
274 Madi.son Avenue
New York, New York 10016

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  s ta tes  Pos ta l  Se rv i ce  w i t h in  t he  s ta te  o f  New yo rk .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

AFFIDAVIT OF MAILING

by

a s

Sworn

24th

t o

d a y

be fo re  me  th i s

or Apr i l  ,  L978.

TA-3 ( 2 / 7 6 )



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

ts;*l trir lftt (tlll ti?-trtltJ A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

ilturuG L" & Drlilmr l. thrlPr
{'*l Frrt tltb iltrrt
h lcrtr hil fnfi* lffift

hilt Nilr, & ffir. thlPrr

Please take notice of the hdftm
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) tt$ t tf* of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within t hlht
from the date of this notice.

Inquit ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Pet i t ioner 's Representat ive

Taxing Bureauts Representat ive

Sincerely,

TA-r .12  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

O I

STUART l. and DOIORES H. PHELPS

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law for
the  Years  1967,  1 !68  and 1969.

DECISION

Peti t ioners, Stuart  L.  and Dolores H. Phelps, 444 East 57tTt Street,  New York,

New York 1OO22, f i led a pet i t ion for redetermi-nat ion of a def ic iency or for refund

n f  n o n e n n c _ ' l  i  n ^ ^-'.v.rme and unincorporated business taxes under Articles 22 and 23 of the

Tax Law for the years 1967,1968 and 1969 Gtl ,e No. 111255).

A smal l  cfaims hearing was held before Joseph Mifack, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trad"e Center,  New York, New York, on

June 20, 1977 at iz 15 A.M. Pet i t ioners appeared by Jack Bonderow, CPA. The Income

Tax Bureau appeared by  Peter  c ro t ty ,  Esq.  (w i r t iam Fox ,  Esq. ,  o f  counse] ) .

" TSSUES

I .  Whether  pet i t ioner  Stuar t  L.  Phelpst  act iv i t ies as a real  estate broker

fnn iha . ra ' rc  ta67,  1!68 and 1)6)  const i tu ted the carry ing on of  an unincorporated

1 ^ , , ^ . . i  - ^ ^ ^
U U D I f l g D D .

f I .  Whether  pet i t ioners are ent i t led to a refund of  personal  income tax for  the

year 1969,  based on an amended.  return for  that  year  f i led on February J, ,  1976.
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FTNDINGS OF FACT

1. Pet i t ioners, Stuart  L.  and Dolores H. Phelps, f i led New York State

combined income tax returns for the years 1967, 1!68 and 1969. They did not f i le

unincorporated business tax returns for said years.

2. On August 2/,  1973, the Income Tax Bureau issued a Not ice of Def ic iency

against pet i t ioners for unincorporated business tax due for the years 1967, 1968

.  ^ ^ a ^  - ^ O  O -
and 1969 in the amount  of  $31596.67.  I t  was issued on the grounds that  Stuar t  L.

Phelpsr  act iv i t ies as a real  estate broker  const i tu ted the carry ing on of  an

unincorporated business.

3.  Pet i t ioner  Stuar t  L.  Phelps,  a l i -censed real  estate broker ,  was employed

by Fisher  Brothers,  299 Park Avenue,  New York,  New York.  F isher  Brothers own,  bui ld ,

operate and manage real  estate.  As a mat ter  of  pract ice,  F isher  Brothers would set

up separate par tnerships for  each of f ice bui ld ing which they had an in terest  in .

A  a ^ ^ - J - i  - ^ ' l  - '  e + ' .ur '6rJ,  - ,*art  L.  Phelps was paid his safary for the years in quest ion from

tt1145 Joint Accountt t ,  a partnership formed to manage property located at 845 Avenue

of the Americas, New York, New York.

4. For the years in quest ion, 1J4J Joint Account withheld Federal  and state

income taxes, as wel l  as social  securi ty taxes. Said partnership also paid

unemployment and disabi l - i ty insurance. During this period, Stuart  L.  Phel-ps worked

in a business off ice provided for him by Fisher Brothers. He had use of the phone

which was listed under the Fisher Brothers name, but his name was printed in the

telephone directory under Fisher Brothers (as were the names of other execut ives of

the  f i rm) .

5. Fisher Brothers did not nrevent Stuart  L.  Phelps from maintaining his owny r v v v r r v

cl ients,  as long as pet i t ionerrs independent  act iv i t ies d id not  in ter fere wi th h is
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duties during the working day at said firm. He usually worked Monday through Friday

f rom 9 :OO A.M.  to  6 :00  P.M.  a t  the  F isher  Bro thers  o f f i ce l  however ,  he  was a l lowed,

ruhon nor:ess2rv- to attend to his indi-vidual c l ients with the approval of  his supervi-

S O T S .

6. During the years in quest ion, Stuart  L.  Phelps earned real estate conmissions

from sources unrelated to Fisher Brothers. For the three years in quest ion, the

taxnaverfs oross income was as fol lows:

^ - l  -  t  /  r r  a \' t t+2  J  o ] -n r  Accounr  \per  w-z l

Fisher-Park Lane Co.

^ - l  -1J4J Joint Account

Savoy 5th Avenue

( l o n a r a l  ( l i  o e r

p h l t t a h K r n f n a F q
r  l l f  r r f I ,  ! r  v  u r r s r  u

1967

$2o , ooo .24

, ,ooo.oo

2 , OOO.OO

2,621 .O2

1 5 ,  OOO.OO

1968

$J0,00o.04 $25,ooo.o+

1 0 , O O O . O O

1 0 , 4 8 4 . 0 0

f i42,621.26

4, ,99t  -92

f i34,991 .96 $45,484.o4

7. Fisher-Park f,ane Co. and 1345 Jo:;nt Account were separate partnerships

fny,meri hv tr'i sher Brothers for different office buildings that they had an interest in.

The amounts reported therefrom iother than the amount shown on the W-2 fron 1J4J

Joint Account) represented bonuses paid" to Stuart  T,.  Phelps for said years.

B. The amounts received from Savoy lth Avenue, General Cigar and Phillip

Brothers were commissions paid to Stuart  L.  Phelps for leasing act iv i t ies which were

unrelated to his work at Fisher Brothers. Stuart L. Phelps contended that his own

i-ndependent act iv i t ies (which resulted in the commissions reported above) were not

act iv i t ies that woul-d const i tute an unincorporated business. He contended that the

commissions resulted from contacts made by him social ly which occurred on a sporadic

and nonrecurr ing basis.  He also contended that amounts received by him were earned
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s^ la l \ r  ^n rha hasis  of  h is  in t roduct ion of  the two par t ies and that  the commissions

he received were not  real ly  ind icat ive of  the t ime spent  by h im in earn ing them.

Tn fqnJ-  naf i  # i  oner  contended that  the commissions earned were based so1e1y on a" ' [ J v

f i nde r t s  f ee ,  s i nce  no  nego t i - a t i ons  we re  conduc ted  by  h im .

9.  Stuar t  T, .  Phelps d id not  mai-nta in a separate of f ice f rom which he conducted

his independent  real  estate act iv i t ies,  nor  d id he l is t  h i rnsel f  as a real  estate

: c e n t  i  n  J - h o  J - o ' l  a n h n n a  d i  r a n f  n n r r

10. Stuart  L.  Phelps contended that he should be al lowed a refund of personal

income tax in the amount of $549./1, based on an amended New York State combined.

income tax return for 1969. The amended return was f i led in order to report

addit ional capital  galns (which were determined by the Internal Revenue Service on

audit)  and to correct an error in his al locat ion of capital  gains reported on the

original New York return.

CONCLUSIONS OF LAW

A. That  the salary and bonuses received by pet i t ioner  Stuar t  L.  Phelps f rom

tzLc '  r^- i -+ ^^^^" .nt  and Fisher-Park Lane Co.  are deemed to be income earned.  as arrt )  t )  e  v r f r u  n v v v u

employee of the Fisher Brothers partnership, within the meaning and intent of

sect ion 7o3ft)  of  the Tax Lawl therefore, said salary and bonuses are exempt from

f  h a  i  n n n c i  +  j  ^ h  ^ f  r r n i  n n n n n n n r * a r { .  b U S i n e S S  t a X .

B. That the income received. by pet i t ioner Stuart  l .  Phelps in 1967, 1!68 and

1969 fron his own independent act iv i t ies, const i tuted the carrying on of an

unincorporated business; thus, the income derived therefrom was subject to

unincorporated business tax in accordance with the meani-ng and intent of section |Ot

of the Tax Law.
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C. That pet i t ioner Dolores H. Phelps was not involved in her husbandrs business

act iv i t ies. Consequent ly,  the Not ice of Def ic iency issued against her is cancel led.

D. That pet i t j -oner Stuart  L.  Phelpst unincorporated business tax l iabi l i t ies

are reduced to fi2r4.49 for 1967 ) zeyo for 1968, and $58.65 for 1969; that said

l- iabi l i t ies are due, together with such penalt ies (pursuant to sect ion 685(a) of the

Tax Law for 1967 and sect ions 685(a)(1) anA 68rG)(2) of the Tax Law for 1969) andI  J V  I

i ntarosi as m'rr be lawfully owing. The Income TaX Bureau is hereby directed to

modify the Not ice of Def ic iency issued August 21,,  1)fJ accordingly.

E. That the refund. claimed on the 1)6) anended return filed by petitioners on

tr-olrrrrs^r q lar4 was generated by a correct ion of an error in their  al focat ion ofL v v L 4 4 L J  J 1  ' / r v

income on the original return, rather than by a report of Internal Revenue Service

^" ' i ;+  ^A' i1 '^+-^-+s.  Said amended return does not  const i tu te a t imely c la im for4 U U r  u  4 U J  U D  L ! 1 9 1 f ,  U

refund within the meaning and intent of  sect i -on 6B7G) of the Tax Law and, therefore,

the refund is denied.

F. That the pet i t ion of Stuart  L.

extent indicated in Conclusions of Law

den ied .

DATED: Albany, New York

Apri l  24,  L978

and Dolores H. Phelps is granted to the

rf  Crr and t tpt t ,  but is in al l  other respect


