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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FRAI{K O' CONNOR
For a Redeterminat ion of a Def ic iency or
a Revislon of a Determlnat ion or a Refund
of Personal- Income
Taxes under Art ic le(s) 22 and 23 of the
Tax Law for the Year(s) OO(ruXlenGX
L969.  L970 .  and  L97L .

AFFIDAVIT OF MAILING

State of New York
County of A1-bany

John Huhn , being duly sworn, deposes and says that

the is an employee of the Department of Taxation and Finance, over L8 years of

age, and that on the 6th day of Oct0ber ,  1978, &re served the wlthin

Notice of Decision by (cert i f ied) maiL upon Frank O'Connor

(W the petltioner ln the within proceedl-ng,

by encl-osing a true copy thereof in a securely sealed postpald wrapper addressed

as fo l lows:  Frank  OtConnor
LL2 Deer Field Court
0rade11, New Jersey 07649

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f lce or off ic lal  deposltory) under the excluslve care and custody of

the United States ?ostal  Servlce within the State of New York.

That deponent further says that the satd addressee is the {(tOFXgfOffiXXfitA(

XffCnFs petitioner herein and that the address set forth on said lrrapper is the

lasr known address of rhe rtap)rxrcnQ{xxlofiruGhFx perltioner.

Sworn t.o before me this

6 th  day  o f  October  ,  L978.

rA-3 (2/76>



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FRANK O'CONNOR
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le (s )  22  & 23  o f  rhe
Tax Law for the Year(s))tlo<tiElfimri{99
L969,  1970,  and L97L.

AFFIDAVIT OF },IAILING

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

st le is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and Ehat on rhe 6th day of October ,  L}TS r)6he served the within

Not ice of  Decis ion by (cer t i f ied)  ma i l  upon Go ide l - ,  Go ide l  &

Hel fens te in ,  Esqs .  ( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s :  G o i d e l ,  G o i d e l  &  H e t f e n s t e i n ,  E s q s .
L27 Jotn Street
New York, New York 10038

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ty  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  Sta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  the)  peEi t ioner  here in  and tha t  the  address  se t  fo r rh  on  sa id  wrapper  i s  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn

6rh

t o

d a y

be fo re  me  th i s

of October ,  L, i18.

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

J A M E S  H .  T U L L Y  J R , ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

Please take notice^of the .DaCtelOa. .of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) fgg e 7ZZ of the Tax Law, any
proceeding in court to review an- advers-e--decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 g1fthf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Occobor 6, 19?8

Srmk 0t Comor
112 Doer Flrld Court
Or*drll, [nr Jrrry 07649

$**r ltr, OrCgnrrorl

Petitioner's Representative

Taxing Bureau's Representat ive

. nglnpre lv , ,  
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Alrrtndrr
Srrprrvl,rtng Trr f,mrlng Of,flctr
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

FRANK OICONNOR

for Redetermination of a oeficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
the Years L969,  l -970 and I97L.

DECISION

Pet i t ioner ,  Frank OrConnor ,  LL2 Deer  F ie1d Cour t ,  Oradel l ,

New Jersey 07649,  f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of personal income and unincorporated

business taxes under Art icles 22 and 23 of the Tax Law for the

yea rs  1969 ,  L97  0  and  L97 l .  (F i l e  No -  0 f354 ) .

A formal hearing was held before Michael Alexander, Hearing

off icer, dt the off ices of the state Tax commission, Two world

Trade center ,  New York,  New Yorkr  or r  January 19,  L977 at  9 :15 A.M.

and continued before Neil Fabricant, Hearing off icer, at the same

locat ion on June 22,  1977 at  9 :15 A.M.  pet i t ioner  appeared by

Goidel ,  Goidel  and Hel fenste in,  pC (Alv in  I .  Goidel ,  Esq.  ,  o f

counser). The rncome Tax Bureau appeared by Peter crotty, Esq.

(James A.  Scot t ,  Esq.  and Richard Kaufman,  Esq.  ,  o f  counsel ) .
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ISSUES

I- Whether the activit ies of petit ioner, a nonresident,

for  Wi l l iams Furn i ture Div is ion of  Georg ia-Paci f ic ,  Inc. ,

constituted the carrying on of an unincorporated business in

New York State within the meaning and intent of section 703

of  the Tax Law for  the years 1969,  I97 0 and 1971.

II.  Whether petit ioner, a nonresident, was subject to New

York State income tax on income received by him for services

rendered to the WilLiams Furniture Division of Georgia-Pacif ic,

I nc .  f o r  t he  yea rs  1969 ,  I 97  0  and  1971 .

FINDINGS OF FACT

1.  Pet i t ioner ,  Frank OrConnor ,  a  New Jersey res ident  dur ing

the years L969,  t . .97 0 and L97L,  d id  not  f i le  New York State

personal income or unincorporated business tax returns for Said

yea rs .

2. As a result of a f ield audit,  the Income Tax Bureau

issued two statements of audit changes to petit ioner on August 27,

L973. One statement asserted. unincorporated busine.ss tax of

$1 ' I 04 .19 ,  $1 ,457 .98  and  $L ,937 .53  ( f o r  a  t o ta l  o f  $4 ,499 .70 )

for  the years 1969,  L97 0 and 1971,  respect ive ly . .  Th is  was in

add i t i on  to  a  pena l t y  o f  $1 ,614 .89  (pu rsuan t  t o  sec t i ons  685 (a )  (1 )

and (2)  o f  the Tax Law) and in terest  o f  $588-82-  The second state-

ment  issue.d against  pet i t ioner ,  Frank OtConnorr  end Margaret  OiConnor ,
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h i s  w i fe ,  s ta ted  pe rsona l  i ncome tax  due  o f  $L ,2L5 . I7 ,  $L ,757 .47

and  $2 ,876 .L9  ( f o r  a  t o ta l  o f  $5 ,848 .83 )  f o r  t he  yea rs  L959 ,  L970

and 1971,  respect ive ly .  This  was in  addi t ion to  a penal ty  of

$2 r064 .40  (pu rsuan t  t o  sec t i ons  685 (a )  ( l )  and  (2 )  o f  t he  Tax  Law)

and  i n te res t  o f  $730 .70 .

3.  On August  27,  1973 and in  accordance wi th  the aforesaid

statements of audit changes, the Income Tax Bureau issued. a

No t i ce  o f  De f i c i ency  aga ins t  F rank  O tConnor  fo r  $61703 .41 ;  i t  i ssued

another Notice of Deficiency against Frank OrConnor and Margaret

OrConno r  f o r  $8 ,  643 .  93 .

4. During the years at issue, petit ioner sold furniture

for  wi l l iams Furn i ture Div is ion of  Georg ia-paci f ic ,  rnc.  (here-

inaf ter  "wi r r iams" ) .  Pet i t ioner  was paid.  on a commiss ion basis

and received no rej:nbursernent for the expenses that he incurred.

In add.it , ion to his sel l ing activit ies, petit ioner contended that

he served as an employee of wil l iams as Director of product

Development ,  for  whj -ch he received an annual  sa lary  of  $18r000.00"

No evidence of his duties in this regard was adduced nor was

evj-dence proffered regarding the relationship of the director

posi t ion and the sa les posi t ion.

5- For the years in issue, petit ioner represented only one

principal, had his terr i tory l imited to the New york city metro-

pol i tan area ( inc lud ing par ts  of  New Jersey and Connssgicut ) ,  was

subject to sales quotas and was required to obtain his principalrs

approval for any vacations which he took.
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6- wil l iams maintained. a showroom i.n New york city, where

petitioner worked approximately one day per week- petitioner

paid for telephone usage at said. showroom. rn ad.dit ion to the

aforementioned faeil i ty, peti t ioner maintained an off ice in his

home which was equipped with a phone, desk and f i les- Ite also

l isted his parents home in New Jersey as an off ice. petit j-oner

contended that he also maintained an off ice in Fort Lee, New

Jersey; howeverr r lo rental expense was ctajrned therefor on his

Federal returns and no evi-dence was submitted, to show that such

expense was incurred- No evidence indicating the address of

such off ice, a telephone l ist ing or lease therefor was proffered.

7 - Petit ioner considered himself to be self-employed

during the period in issue and so described himself on his Lg6g

Federal income tax return- several salespersons worked for

petit,ioner and commissions on sales made by them were paid to

petit ioner, who would keep a port ion of the commission and remit

the balance t 'o the salespersons.

B"  Pet i t ioner t 's  Federa l  Sched.u le Crs conta ined an expense

fo r  t he  commiss ions  pa id  sa l -espe rsons  o f  $5 I ,767 -3J .  i n  1969 ,

$45 ,96A-28  i n  1970  and  $50 ,712 -90  i n  L }TL_  However ,  no  reco rds
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were submitted to show what port ion of his activit ies or his

salespersons. activit ies were performed outside New york

State-

9-  Approx imate ly  70 of  pet i t ioner"s  est imated to ta l  o f  2OO

customers were locaLed in New york State.

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Frank OtConnor ' 's  act iv i t ies const i tu ted

the carrying on of an unincorporated business within the meaning

and intent of section 703 (a) of the Tax Law. petit ioner has fai led

to establish that his activit ies as an employee of Wil l iarns were

not interconnected and interrelated with his sel l ing activit ies,

so as not to constitute a part of his unincorporated business

pursuant to section 703 (b) of the Tax Law.

B.  That  pet i t ioner ,  Frank OrConnor ,  has fa i led to  susta in

the burden of proof required to show that his business was

regularly carried on within and without New York State, within the

meaning and intent of section 707 (a) of the Tax Law; therefore,

al l  income from said unincorporated business, including the sal-ary

referred to in Conclusion of Law "'A", is subject to unincorporated

business tax. ,

C. That section 7A7 b) of the Tax Law provides that an

unincorporated business which is carried on within and. without New

York is entit led to an al locat, ion of a fair and equitabLe port ion
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of the excess of i ts unincorporated business gross income over i ts

unincorporated business d.eductions; however, i f  the business has no

regular  p lace of  bus iness outs ide New York,  a l l  o f  such excess is  to

be aIl-ocated to New york-

D.  That  pet i t ioner  had a regular  p lace of  bus iness at  Wi l1 iams,

off ices in New york City-

E. That for petit ioner to be entit led to al location of

income attr ibutable to sources outside New york for purposes of

determining unincorporated business tax, there must be evidence

that the unincorporated business has a regular place of business

in another state and that the place of business outside the state

is systernatical ly and regularry used by the entity in carrying on

i ts  bus iness-  McMahan v.  s tate Tax commiss ion 45 A-D.  2d,  G24.

F. ,  That  pet i t ioner ,  Frank OrConnor ,  fa i led to  susta in the

burden of proof required to show that he had the requisite regular

prace of business outside New york for alrocation, pursuant to

section 707 (a) of the Tax Law; consequently, alL income from Said

unincorporated business, including the salary received (conclusion

of  Law "A ' r ,  above) ,  is  subject  to  unincorporated business tax.

G- That the income which petit j-oner received from Wil l ians

Furniture for the years at issue is considered to be New york
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source income within the meaning and intent of section 632 (b)

of the Tax Law and, thus, subject to personal income tax.

H.  That  the pet i t ion of  Frank OtConnor  is  denied and the

not ices of  def ic iency issued August  27,  L973 are susta ined.

DATED: Albany, New York
Oc tobe r  5 ,  L978

\u t f,-*, \Cs"--
CO4MISSIONER


