
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

DONALD and SARAH OICONNELL
For a Redeterminat ion of a Def ic iency or
a Rev-lsion of- a Determinatlon or a Refund
^c Personal Income andut Unincorporated Busj.ness
Taxes  under  A t t i cLe  (s )  ZZ & 23  o f  the
Tax Law for the Year(s) DlD<exlod€)
L 9 6 8 ,  1 9 6 9  a n d  1 9 7 0 .

AFFIDAVIT OF MAILING

State of New York
County of A1bany

John Huhn , being duly sworn, deposes and says that

xhe is an empLoyee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 25th day of August ,  L978, xhe served the withln

Not ice of  Decis ion by (cert i f ied) maiL upon Donald & Sarah O'Connel l

(repccxm'at*xmof) the petitioner ln the within proceeding'

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :  M r .  &  M r s .  D o n a l d  O ' e o n n e l l
121 Mi l lb rook  C i rc le
Norwood, New Jersey

and by deposit ing same enctosed in a postpaid properl-y addressed wrapper in a

(post of f ice or off lc ial  depository) under the exctuslve care and custody of

the Untted States Postal  Service withln the State of New York.

That deponent further says that the sald addressee is the {aqaate€rft:tx'ifib

s*>Che) pet i t ioner herein and that the address set forth on said hrrapper ts the

last knor,m address of the (Defaxr€<ltrkirve<nf><the) petitloner.

Sworn to before me this

25th day of August , L978.

rA4 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DONALD and SARAH O'CONNELL

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat ion or a Refund
nr Personal Income and
i"*"" S{ &tRIR?TBt'5d29"&i23ss or rhe
Tax Law for the Year(s) oo<*m$o&(D
1 9 6 8 ,  L 9 6 9  a n d  1 9 7 0 .

by  enc los ing  a

as  fo l l ows :

AFFIDAVIT MAILINGOF

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

flre is an empLoyee of the Department of Taxation and Findnce, over 18 years of

age, and that on the 2sthday of August ,  L978, *re senred the within

Notice of Decision by (cert i f led) mai l  upon George A. Hamil ton

(representative of) the petlt ioner in the within proceeding,

true copy thereof in a secureLy sealed postpaid wrapper addressed

George A. Hamilton
Certi f ied Pub1ic Accountant
2083 Jericho Turnpike
East Northport, New York 11731

and by deposit lng same enclosed in a posrpaid properly addressed wrapper ln a

(post of f ice or off ic ial  deposltory) under the excluslve care and custody of

the United States PostaL Service withln the State of New York.

That deponent further says that the said addressee is the (representative

of the) pet i t ioner herein and that the address set forth on said nrapper ls the

last known address of the (representat ive of the) pet i t loner.

Sworn to before me thls

25 th  day  o f  August

rA-3 (2/76)
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J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T
.  

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

ttrBtrrt lS, tS?N

Itr, * l$l" nosil,{ Orffill
ltl t*Lltbudr Glt*tr
Ignmed, [r* Srmry

Dms ilr. t ffir" gf0nmtlfr

Please take notice of the ffiffi8l$l
of  the State Tax Commission enclosed herewith.

You have now exhausted your r ieht of  review at the administrat ive
level.  Pursuant to sect ion(s) Sff i  t r  ?11 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the, Supreme
Court of the State of New York, Albany County, within { fnlihr

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

cc: Pet i t ionerts Representat ive

Taxing Bureau's Representat ive

T A-r .r2 (6 /7 7)



STATE OF NEW YORK

. STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ion

o f

DONALD and SARAH OTCONNELL

for Redetermination of a Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
the  Years  1968 ,  L969  and  1970 .

DECISION

Pet i t i one rs ,  Dona ld  and  Sarah  0 'Conne l l ,  L2L  M i l l b rook  C i r c le ,

Norwood,  New Jersey,  f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of personal income and unincorporated

business taxes under  Ar t ic les 22 and 23 of  the Tax Law for  the

yea rs  L968 ,  L969  and  L970  (F i1e  No .  00357 ) .

A smal1 c la ims hear ing was held before Wi l l iaur  Valcarcel ,

Hear ing Of f icer ,  Bt  the of f ices of  the State Tax Commiss ion,  Two

Wor ld Trade Center ,  New York,  New York,  oD August  30,  L977 at

2 :45  P .M.  Pe t i t i one r  Dona ld  O 'Conne l l  appeared  w i th  George  A .

Hami l ton.  The Income Tax Bureau appeared by Peter  Crot ty ,  Esq.

(Lou i s  Sen f t ,  Esg . ,  o f  counse l ) .

ISSI'ES

I .  Whether  the income der ived f rom pet i t ioner  Donald O'Connel l 's

act iv i t ies as a sa lesman was subject  to  unincorporated businees tax

and,  i f  so,  whether  sa id income can be a l located to  sources wi th in

and without New York State.
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'  I I .  Whether the incomd derived from Donald'O'Connel l 's

act iv i t ies as a sa lesman was proper ly  a l located to  sources wi th in  and

without New York State on the joint New York State income tax

nonres ident  re turns f i led by h im and h is  wi fe  for  the years at  issue.

FINDINGS OF FACT

1.  Pet i t ioners,  Donald and Sarah O'Connel l ,  f i led Nerv York

State income tax nonres ident  reLurns for  1968,  L969 and L970 and

repor ted  s i x t y - f i ve  pe rcen t  o f  Dona ld  O 'Conne l l ' s  ne t  bus iness  i ncome

as being der ived f rom sources wi th in  New York State.  Mr.  O'Connel l

d id  not  f i le  un incorporated business tax returns for  these years.

2.  The Income Tax Bureau contended that  Donald O'Connel l 's

act iv i t ies as a comrniss ion agent  dur ing 1968,  L969 and 1970

consLi tu ted the carry ing on of  an unincorporated business,  and that

he had not submitted information to support an al location of income

to sources wi th in  and wi thout  New York State.  Accord ingly ,  the

Income Tax Bureau issued two not ices of  def ic iency on March 20,  L972.

One Not ice of  Def ic iency was issued against  Donald 0 'Connel l  asser t ing

un inco rpo ra ted  bus iness  tax  o f  $3 ,L47  .89  ,  p lus  pena l t y  o f  $933 .98

(pursuant  to  sect ions 685(a)  ( l - )  and 685(a)(2)  o f  the Tax Law) and

in te res t  o f  $335 .63 .  The  second  No t i ce  o f  De f i c i ency  was  i ssued

against  Donald and Sarah O'Connel l  asser t ing personal  income tax of

$3 ,116 .66 ,  p l us  i n t e res t  o f  $326 .36 .

3.  Dur ing the per iod at  issue,  Donald O'Connel l  was e sa lesman

for  Magnet  L i tho Supply  Corp.  (here inaf ter  "MagneL") ,  a  f i rm located

in the CiLy and State of New York. He was paid on a cornrnission
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" basis and no income or socid.l  seburity taxes were withheld from his

commiss ion,  nor  was he re imbursed for  bus iness expenses.  Magnet  d id

prov ide pet i t ioner  wi th  desk space and te lephone serv ices at  the i r

New York of f ice.

4.  Pet i t ioner  d id  not  mainta in an of f ice or  a  regular  p lace of

doing business outs idb the State of  New York.

5. On the New York State income tax returns f i led by the

pe t i t i one rs  fo r  t he  yea rs  a t  i ssue ,  Dona ld  O 'Conne l l  desc r ibed  h i s

occupat ion as "se l f -employed"  and repor ted h is  income as business

income.  On the Federa l  re turns f i led for  sa id years,  income was

repor ted on Schedule r rCr t  and se l f -employment  taxes were paid.

6,  Magnet  d id  not  impose l imi ta t ions on the ter r i tory  covered

by petit ioner, nor did they control the amount of t ime he devoted to

h i s  se l l i ng  ac t i v i t i es .

7.  Ev idence submit ted d id not  c lear ly  establ ish the degree of

d i rect ion and contro l  exerc ised over  Donald O'Connel l  by Magnet ,

nor  d id  i t  c lear ly  establ ish the percentage of  sa les consuuunated or

t ransacted wi th in  and wi thout  New York State.

8.  Pet i t ioner  Donald O'Connel l  d id  not  f i le  un incorporated

business tax returns for  1968,  L969 and L970 upon the advice of

h is  accountant .

CONCLUSIONS OF LAW

A. That suff icient direction and control was not shown to have

been exerc ised by Magnet  so as to  resul t  in  an employer-employee

re lat ionship in  accordance wi th  the meaning and in tent  o f  sect ion 703(b)

of the Tax Law.
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'  B.  That  the act iv i t ies of  Donald O'Conne1l  'dur ing the years

at issue constituted the carrying on of an unincorporated business

and that the income derived therefrom is subject to unincorporated

business tax wi th in  the meaning and in tent  o f  sect ion 70L of  the

Tax Law.

C.  That  Donald O'Connel l  d id  not  have a regular  p lace of  bus iness

outs ide New York State;  accord ingly ,  a l l  o f  the net  income f rom his

unincorporated business must  be a l located to  New York State for

unincorporated business tax purposes in  accordance wi th  sect ion 707 (a)

of  the Tax Law.  A11 of  sa id net  income must  a lso be a l located to

New York StaLe for personal income tax purposes pursuant to section 632(c)

of  the Tax Law and 20 NYCRR 131.1.

D.  That  Donald O'Connel l 's  fa i lure to  f i le  un incorporated

business tax returns for  the years at  issue was due to reasonable

cause and not  due to  wi l l fu l  neglect .  Therefore,  penal t ies asser ted

pursuant  to  sect ion 685(a)  of  the Tax Law for  f968 and sect ions

6S5(a)  (1)  and 685(a)  (2)  o f  the Tax Law for  L969 and 1970 are

cancelled. The Income Tax Bureau is hereby directed to modify the

Not ice of  Def ic iency issued to h im on March 20,  L972 and Lhat ,

except  as so modi f ied,  the Not ice is  o therwise susta ined.
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'  E.  That except as grant€d dbove, the pet i t ion of  Donald

Sarah O'Connel l  is  denied and the Not ice of  Def ic iency issued

them on March 20, L972 for personal income tax is sustained,

together with such interest as may be lawfully owing.

DATED: Albany, New York
A u g f u s  t  2 c ,  l 9 7 B

and

to

STATE TAX COMMISSION


