
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
TIARRY NICOLL AFFIDAVIT OF }4AILING

For  a  Redeterminat ion  o f  a  Def ic iency  or  :
a  Rev is ion  o f  a  Determinat ion  or  a  Refund
of Personal- Income & Unincorporated Business
Taxes  under  Ar t i c le (s )  22  & 23  o f  the
Tax Lar^r for Ehe Year(s))gCIOBe06o(kG0 2
L 9 7 0 .  1 9 7 1  a n d  1 9 7 2 .

Sta te  o f  New York
County of A1-bany

John Huhn , being duly sworn, deposes and says that

ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the l3th day of October ,  1-978 ,  Bhe served the within

Notice of Decision by (certified) mail upon IIarry Nicoll

@ the pet i t ioner in the within proceeding,

enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  posLpa id  wrapper  addressed

fol lows: Harry Nico11
J.275 15th Street
Fort  Lee,  New Jersey O7O24

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New yo rk .

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e S s e e i s t h e @

lg6o$d pet i t ioner  here in and that  the address set  for th on said wrapper is  the

las t  known  add ress  o f  t he@ pe t , i t i one r .

b y

a s

Sworn

13th

be fo re  me  th i s

of october

to

d a y

rA -3  (2 /76 )

,  l g T g



J A M E S  H ,  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK I2227

Octobull, l9tt

f,rrtl Utcoll
f2?t lltb Err.Gr
tct hrt Hrl Jcrny Ot0t{

Dmr llr. Stcofll

Please take notice of the Drctdon
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 690 f  tm of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I tbntba
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

, Sii'ddrely,

Jttrr cm'mrffr
- ltrrrDro Elllllw -,- /

Taxing Bureau's Representat ive

TA-1 .12 (6/7 7)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

HARRY NICOLL

for  Redeterminat ion of  a  Def ic iency or
for  Refund of  Personal  Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for
the  Years  1970 ,  L97  I  and  L972 .

I .  W h e t h e r  p e t i t i o n e r r s  s a l e s

and L972 cons t i tu ted  the  car ry ing  on

DECIS ION

Pet i t i one r ,  Ha r ry  N ico l l  ,  L27  5  15 th  S t ree t ,  Fo r t  l - , ee ,

New Jersey O7O24,  f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of personal income and unincorporated

business taxes under  Ar t ic les 22 and 23 of  the Tax Law for  the

years  L97O,  L97  I  and  : . . 972  (p i l e  No .  L2285) .

A smal l  c la ims hear ing was held before Harry  Huebsch,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

Bui ld ing #9,  State Campus,  Albany,  New York,  oD February 10,

1978  a t  9 :00  A .M.  Pe t i t i one r  appeared  p ro  se .  The  Income Tax

Bureau appeared by Peter  Crot ty ,  Ese.  (Francis  Cosgrove,  EsQ[.  r

o f  counse l ) .

ISSUES

ac t i v i t i es  du r ing  L97O,  L97L

of  an unincorporated business.
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Ir. V'/hether petit ioner could properly claim a deduction

on h is  personal  income tax returns for  L970,  1971 and 1972 for

h is  contr ibut ions to  a se l f -employment  ret i rement  ( "Keogh")

p1an .

FINDINGS OF FACT

I .  Pet i t ioner ,  Harry  Nico l l ,  t imely  f i led New York State

personal  income tax returns for  L97O, L971 and L972.  He d id

not  f i le  un incorporated business tax returns for  sa id years.

2.  The Income Tax Bureau contended that  pet i t ioner3s

sales act iv i t ies const i tu ted the carry ing on of  an unincorporated

bus iness .  Acco rd ing l y ,  i t  i ssued  a  No t i ce  o f  De f i c i ency  on

March  3 I ,  L975  fo r  L970 ,  L97 l  and  L972  in  the  amoun t  o f  $4 ,282 .45

in unincorporated business tax,  p lus 9769.22 in  in terest  ,  for

a  to ta l  o f  $5 ,051 .67 .  On  November  13 ,  L975 ,  t he  Income Tax  Bureau

aba ted  $350 .00  o f  t he  tax  fo r  L97L ,  t o  re f l ec t  i t s  a l l owance  o f

a deduction for contributions by petit ioner to his self-employment

ret i rement  p lan,  for  personal  income tax purposes.  Pet i t ioner

pa id  the  rema in ing  tax  due  (93 ,932 .45 ) ,  p lus  the  i n te res t  shown

due  on  the  No t i ce  o f  De f i c i ency  o f  9769 .22 ,  f o r  a  sum o f  $4 ,7OL .67 .

3.  Dur ing the years at  issue,  pet i t ioner  per formed serv ices

fo r  T ru i t t  B ro the rs ,  I nc .  (he re ina f te r  "T ru i t t " )  as  a  shoe  sa les

representat ive.  He was compensated on a commiss ion basis  for

goods sh ipped,  wi th  a weekly  draw against  commiss ions.  He was
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issued a wage and tax s tatement  for  each year  and soc ia l  secur i ty

was deducted f rom his  compensat ion.  Pet i t ioner  was covered for

workman's  compensat ion and d isabi l i ty  insurance by Tru i t t .  A

group medica l  p lan was a lso made avai lab le to  h im.  Tru i t t  d id

not  permi t  pet i t ioner  to  carry  a compet ing l ine.

4 .  T ru i t t ' s  f ac to ry  and  o f f i ces  were  l oca ted  i n  Be l fas t ,

Maine.  Pet i t ioner 's  ter r i tory  was the greater  New York Ci ty

area and west  to  Ut ica,  New york.  pet i t ioner  had a smal l  o f f ice

in New York City. Rent, telephone and answering service expenses

were borne by Tru i t t .  Pet i t ioner 's  wi fe  worked at  the of f ice,

wi thout  compensat ion f rom Tru i t t .  Both Tru i t t 's  name and pet i -

t ioner 's  name were on the door  and both were l is ted in  the phone

di rectory.  Pet i t ioner  a lso had an of f ice in  h is  home which he

used for  bookkeeping and business phone cal ls .

5 .  Pet i t ioner  was not  re imbursed by Tru i t t  for  any se l l ing

expenses which he incurred.  He f i led Federa l  Schedule "C,  "  in

order  to  show the expenses deducted f rom gross income.  Pet i t ioner

conceded that there was l i t t le i f  any supervision by Truitt  over

h is  day- to-day se l l ing act iv i t ies.  He could v is i t  any customer

whenever  he wished.  Pet i t ioner  could take vacat ions and days

of f  a t  wi l l .  H is  sa les vo lume was Tru i t t 's  pr imary concern.
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6.  Pet i t ioner  so ld shoes in  h is  ter r i tory  for  another

pr inc ipa l  dur ing L97O, L971 and L972.  The income der ived f rom

pet i t ioner 's  serv ices on behal f  o f  th is  other  pr inc ipa l  const i -

tuted approximately 2 L/2% Lo 7% of his total income for said

years. No other information was submitted regarding this other

p r i nc ipa l .

7 .  Pet i t ioner  f inanced h is  own ret i rement  ( "Keogh")  p lan.

He  c la imed  a  deduc t i on  o f  $2 ,500 .00  each  yea r  on  h i s  Federa l

tax return for  h is  contr ibut ions to  the p1an.  He s imi lar ly

claimed this deduction on his New York State personal income

tax returns for  1970 and L972.  Pet i t ioner  fa i led to  c la im the

deduct ion in  h is  New York State tax return for  L97L.  The Income

Tax Bureau a l lowed the deduct ion for  L97L and reduced pet i t ioner 's

personal  income tax by $350.00.  I t  appl ied sa id amount  as an

abatement against the amount of tax shown due on the Notice of

De f i c i ency  i ssued  to  pe t i t i one r .

CONCLUSIONS OF I,AW

A.  Tha t  pe t i t i one r ' s  sa les  ac t i v i t i es  du r ing  L97O,

and L972 constituted the carrying on of an unincorporated

in accordance wi th  the meaning and in tent  o f  sect ion 703

Tax Law.

L97L

bus iness ,

of the
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B. That  pet i t ioner  could proper ly  c la im a deduct ion on

his New York State personal income tax returns for his contri-

butions to a self-employment retirement plan and that he properly

d id so for  the years 1970 and L972.  That  sa id deduct ion was

al lowed by the Income Tax Bureau for  L97L by a $350.00 abatement

of the tax shown due on the Notice of Deficiency dated March 31,

L975;  therefore,  no fur ther  ad justment ,  except  for  in terest ,  is

required of the Income Tax Bureau regarding this matter.

C.  That  the pet i t ion of  Harrv  Nico l l  is  denied and the

Not ice of  Def ic iency issued March 3L,  L975 is  susta ined,  together

with such addit ional interest as mav be lawful lv due.

DATED: Albany, New York

October _13, _1978

COMMISSIONER

COMMISSIONER


