
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f
JOHN F. and I(ARLENE A. NEVIN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of ?ersonal- Income
Taxes under  Ar t i c le (gQ 22

AFFIDAVIT OF MAILING

of  the
Tax Law for the Year{O0ooorBQoilgdfid 1969

State of  New York
County of Albany

John Huhn 
,  being dury sworn,  deposes and says that

)Fhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the L3th day of  October ,  1978,  i lhe served the wi th in

Notice of Decision by (certif ied) mail upon John F. & Karl-ene A. Nevin

@ the  pe t i t i one r  i n  t he  w i th in  p roceed ing ,

by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea l -ed  pos tpa id  w rappe r  add ressed

as fo l lows:  John I .  & Kar lene A.  Nevin
200 East 36th Street
New York, New York 100L6

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  SLaLe  o f  New York .

That deponent further says that the said addressee is the AOOpOO6Eh)06',OilQO(

P*X*hd Pet i t ioner  here in and that  Lhe address set  for th on said wrapper is  the

las t  known  add ress  o f  t he  @ pe t i t i one r .

Sworn

L3rh

t o

d a y

before me this

of October

rA -3  (2 /76 )

L 9 78



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I  L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE-OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEVy YORK t2227

Oatobrr 13, 1978

John F. I frrbac A. twl,a
100 f,rnt 36th Strut
$cn lork, tfcrr Yorh t0016

Dur ltr. & l{rr. Nrvlnr

Please take notice of the Drclrlo
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section{gl 996 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within * fbothf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincetely,

Jot&f, CHEnillt
f,3an'Isc Et^qslr.R

Taxing Bureauts Representat ive

T A-r .r2 (6 /7 7)
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JOHN F. AND KARLENE A. NEVIN : DECISION

for Redetermination of a Deficiency or for :
Refund of Personal Income Tax under Articl_e
22 of the Tax Law for the Year 7969. :

Peti t ioners, John F. and Karlene A. Nevin, 200 East 36th Street,  New York,

New York 10016, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Art ic le 22 of the Tax Law for the year 1969 (f i le

No. L0642).

A small claims hearing was held before William Valcarcel, Ilearing Officer,

at the off ices of the State Tax Cormission, Two World Trade Center,  New York,

New York, on september 2, 1977 at t0:45 A.M. The pet i t ioner appeared pro se

and for his wife, petitioner Karlene A. Nevin. The Income Tax Bureau appeared

by  Peter  Cro t ty ,  Esq.  (Frank  Lev i t t ,  Esq . ,  o f  counse l ) .

ISSUES

I. Whether the total gross dividend paid by a company located in a foreign

nation to petit ioners is includable in their New York income, where a portion

of said dividend was withheld by the company and remitted directly to the foreign

government.

I I .  Whether  in terest  imposed on a def ic iency should be abated or  waived.
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FINDINGS OF FACT

1. Pet i t ioners,  John F.  and Kar lene A.  Nevin,  f i led a New York State com-

bined income tax return for 1969, on which they reported dividend income received

from a f i rm in Zambia.  However,  pet i t ioners omit ted d iv idend income of  $9,187.00

which represented money withheld by the firm and paid over to the government of

Zambia.

2.  The Income Tax Bureau i -ssued a def ic iency in  the sum of  $345.33,  whereby

the omitted dividend income was held subject to personal income tax. Subsequently,

Pe t i t i one rs  pa id  $325 .00  as  an  o f f e r  o f  se t t l emen t .  Th i s  cons i s ted  o f  $290 .44  i n

personal  income taxes,  p lus $34.76 in  in terest .  Said of fer  was accompanied by a

let ter  s tat ing that  the addi t ional  in terest  due was unfa i r ,  s ince pet i t ioners were

not  the cause in the delay of  th is  mat ter .

3. Although the Income Tax Bureau accepted the remittance, they rejected the

offer of settlement and request.ed the payrnent of additional interest due.

4. Petit ioners contended that although a foreign tax hras legitinately withheld

and paid to the government of Zambia, this income should not be taxed by New York

State,  s ince pet i t ioners never  received the $3 1187.00 in quest ion.

5.  Pet i t ioners f i led a Federal  income tax return for  1969 wherein tota l

d i v i dends  repo r red  i nc luded  the  $3 ,187 .00 .

CONCLUSIONS OF LAW

A. That  the tota l

New York adjusted gross

less of  the fact  that  a

of tax regulations of a

gross d iv idend payable to pet i t ioners is

income pursuant  to sect ion 6I2(a)  of  the

portion of said divident r^7as not paid to

fore ign nat ion.

includable in

Tax Law, regard-

pet i t ioners because
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B' That Artiele 22 of the Tax Law does not provide for the abatement or

waiving of i.nterest properly due.

C. That the petiti.on of John F. and Karlene A. Nevin is denied and the

Notice of Def ic iency issued January 29, 1973 is eustained, together wi- th such

addit ional interest as may be lawful ly owing.

DATED: Albany, New york

October  13 ,  L978

COMMISSION

SIDENT

COMMISSIONER

/ z:a


